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Can testing play a meaningful role in the return to work plans employers are now contemplating?  In

their efforts to provide a safe return to work and reassure workers that the workplace actually is safe

for their return, employers must evaluate this question, based on the testing available, employment

and privacy laws and the individual circumstances of their workplaces and workforces. Balancing the

risks and rewards of testing will be a part of this important planning, and as the science develops, so

too must employers’ plans. 

The Intersection of Employment Law and the Science

A few guiding principles are important to guide employers in thinking through the issues. First,

employer-mandated medical examinations are generally prohibited unless they are job-related and

consistent with business necessity. Employers, however, may conduct medical examinations if there is

a direct threat to the health or safety of the workplace. The World Health Organization (WHO) and the

Centers for Disease Control and Prevention (CDC) have recognized that COVID-19 does pose a direct

threat.

At the outset of the pandemic, the Equal Employment Opportunity Commission (EEOC) issued a

guidance authorizing employers to take the temperatures of essential workers — a form of medical

exam — although many sufferers of COVID-19 may not have elevated temperatures and many who do

not have COVID-19 may have elevated temperatures. The next step in this process of seeking a more

reliable method for maintaining a safe workplace is requiring other kinds of medical tests that could be

performed to screen from the workplace workers with COVID-19.

With regard to actual testing, the EEOC has provided some guidance, advising that employers may

test but noting that in doing so, “employers should ensure that the tests are accurate and reliable.”

The EEOC guidance recommends employers consult the Food and Drug Administration (FDA), CDC

and other public health authorities to determine which tests are accurate.

The tension between the desire to provide a safe workplace and the task of identifying a test that

meets the EEOC standard may be elusive at best. FDA has yet to approve a single test for COVID-19.

The tests currently available have been granted emergency use authorization, meaning they “may be

effective.” It is unclear whether these tests meet the definition of ensuring accuracy and reliability of

tests administered.  
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Access to Accurate COVID-19 Employee Testing

Public health officials and others focus on testing as a critical aspect of any re-opening plan. 

Depending on the circumstances, testing may or may not provide actionable information to an

employer. COVID-19 testing seeks to identify individuals with either active infection or acquired

immunity to the disease. Many COVID-19 diagnostic tests — those that look for individuals who are

currently infected — are based on reverse transcriptase-polymerase chain reaction (RT-PCR)

technology, which finds genetic material in biological specimens. Serology tests are blood-based tests

and examine whether people have been exposed to a particular pathogen by looking at their immune

response — that is, the presence of antibodies. Two types of serology tests are available in the United

States. Laboratory-performed tests use sample collection at the point of care, with specimens

transported under controlled conditions to the test location, which currently must be a CLIA-certified

clinical laboratory with the capability to conduct highly complex assays. The other type is rapid testing

which is intended to be performed at the point of care where the specimen is collected.

A remarkable number of tests, both diagnostic and serological, have been introduced in the United

States to address COVID-19. All of these tests are being marketed pursuant to federal statutory

authority known as Emergency Use Authorization (EUA). The EUA pathway allows FDA, in an

emergency, to “authorize” unapproved medical products to diagnose, treat or prevent serious or

life-threatening diseases where there are no adequate, approved and available alternatives. To grant

an EUA, FDA must find that a diagnostic test “may be” effective — a lower standard than in

nonemergency circumstances. FDA has granted no COVID-19 test conventional marketing

authorization under the normal premarket review provisions for in vitro diagnostic medical devices.

As of May 4, 2020, FDA had authorized fifty-six COVID-19 tests for emergency use, including

forty-seven molecular diagnostic tests and nine serological tests. Although FDA policy is to require

test developers to validate their tests prior to marketing, significant questions remain regarding the

utility of currently available tests. Academic laboratories have been evaluating the accuracy of

COVID-19 tests, and those analyses have yielded mixed results. Even favorable findings of test

accuracy are open to question because scientists have not yet found a reference standard to which

results of new tests can be compared. Moreover, an individual can have negative results in an

antibody test even if they carry the virus because the level of an antibody can vary according to time

since exposure and variations in individual immune responses. It is also not known whether individuals

with accurate positive results in antibody tests actually have acquired immunity. Scientists have not yet

been able to confirm that the presence of antibodies in blood specimens necessarily means that the

individual is immune from further COVID-19 infection. Nor has the duration of immunity been

determined, because of the lack of data from longitudinal studies.

Numerous guidelines and recommendations from public and private entities have highlighted the need

for widespread testing to both give employees confidence in the safety of their workplaces and assure

the public more broadly that population health will not be threatened by even a partial return to normal

activity. 

While testing would help keep workplaces safe, open questions remain about whether testing of any

sort can be integrated into a company’s return to-work-protocol. Few companies currently have the

resources or ability to test their own workers, especially when the tests presumably need to be

completed daily to be the most effective. While antibody testing holds great promise, no validated test
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is widely available, and, as explained above, we are unable to assess the real-world implications of a

positive test.

The Employer’s Dilemma 

Employers may find themselves weighing the risk of challenges to employee testing against the risks of

claims that the workplace is not safe should they not test. There is a school of thought among some

members of the workforce that the safest course of action is to have a workforce that has been entirely

exposed, thereby developing “herd immunity.” This may pose some issues related to vulnerable

workers who may not have that option.   

Of course, if the current political debate ends with passage of an immunity law for employers, the

conversation and path would change dramatically. Whether employers would want to rely on such a

result let alone have the option of waiting through all of the inevitable court challenges is another

matter. 

Absent employer immunity, employers will need to consider whether in conducting testing where

accuracy may be questioned, they will be alleged to have provided a false sense of comfort, or

perhaps what might be deemed a misrepresentation that they are providing a truly safe workplace for

returning employees. For example, what happens if an otherwise healthy employee returns to a

workplace touted as safe as a result of testing, and more than 14 days later, becomes ill? Given what

in some jurisdictions may become a presumption that COVID-19 is a workplace injury under workers’

compensation laws, will the employer be deemed to have misled its workforce because by testing per

EEOC guidelines, employers are “ensuring” accurate testing? Yet, providing peace of mind for

employees that they are returning to a safe workplace could be essential to a productive return to

work. The tension here is clear. Employers will also want to consider whether testing only symptomatic

workers is more reasonable when it is a condition of returning to work and more possible from a

practical standpoint. 

The right course of action for employers may vary with the nature of their workplace and the culture of

their workforce as well as the jurisdiction(s) in which they operate. For example, testing that may be

relatively reliable may be reasonable for those in health care related fields and other businesses that

are deemed essential to the operation of the infrastructure where the critical nature of these jobs may

justify less reliability and more risk in testing. Yet for other employers, where remote work is possible

though less desirable, it may be a different risk analysis. Such factors as the number of employees, the

size of the space, the proximity of the working areas, whether the workforce is staggered and how

practical repeated cleaning is are all relevant factors. There are countless others.

Testing and Privacy Law

Some employers have considered obtaining employee consent to testing. However, whether consent

would be deemed to be voluntary if the alternative is not being permitted into the workplace, is an open

question. Whether an employer is considering testing employees for COVID-19 or other health

screening measures, such as temperature testing, privacy and confidentiality considerations will be

key. Again, consent may be a factor. As discussed, the EEOC has taken the position that employee

medical information related to the pandemic is confidential medical information under the Americans

With Disabilities Act (ADA) both with respect to information obtained in response to a medical
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examination or inquiry by the employer (see above) as well as information volunteered by the

employee. The EEOC has provided guidance on permissible disclosures of such information in the

context of the COVID-19 pandemic specifically. 

Confidential medical information under the ADA must be maintained consistent with ADA requirements.

More generally, employers should take care when collecting sensitive medical information to maintain,

process and store that information consistent with information security requirements and policies.

The manner in which such information is collected is important to the analysis of what conditions and

restrictions may attach. Information collected by or derived from healthcare providers can be governed

by state medical privacy laws and the Health Insurance Portability and Accountability Act and its

implementing regulations.

Employers considering conducting such testing should also consider any other jurisdiction-specific

questions, such as whether applicable law or internal compliance policies require specific notification

about new forms of information collection. As a general matter, employers should consider how to

communicate with employees about these measures and the steps they are taking to implement them

appropriately.  

Other Issues for Employers to Consider

The Law Is Evolving Rapidly

The speed at which the law has developed and continues to change seems to be as rapid as the

spread of COVID-19. While the EEOC and CDC currently allow temperature testing and inquiries into

Discrimination: In the event testing is the path taken, employers should make sure not to

engage in unlawful disparate treatment based on protected characteristics when deciding which

employees to test or screen and exclude from the workplace. If an employer decides not to

test and/or screen all employees, it should be testing employees based on a non-discriminatory

business reason. For example, an employer may decide to test employees who interact with

customers or other employees but not to test employees who are more isolated or are working

from home. However, it may not choose to test employees in a low-income bracket versus those

with more discretionary income. 

•

13 

Wage and Hour: Employers requiring employees to spend time before work waiting in line to

take a test or obtain a test result will need to consider whether their state laws require

employers to pay for this time. Also to the extent there is equipment involved in testing,

employers will need to consider applicable state laws regarding who shall bear the cost of any

required equipment required for testing.

•

Workers compensation: The Department of Labor has announced that all federal employees

who develop COVID-19 while performing their federal duties are entitled to workers’

compensation coverage. State laws will vary on whether employees who contract COVID-19

while at work will be eligible for workers’ compensation benefits and whether there will be a

presumption that COVID-19 is a work-related injury, given that under ordinary circumstances,

an employee has the burden of proving that an injury is work related. To the extent testing is

involved in the analysis, the cost and burden of proof in these cases should be considered.

•
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symptoms, there is no telling how long this type of activity will be allowed. Employers must be alert for

changes to the CDC and EEOC guidance as the COVID-19 threat evolves. 

As things currently stand, there is much to consider, and no one answer fits all situations. Of course,

as testing becomes more reliable and available, the path to return-to-work becomes easier. At present,

however, employers should consider testing in their return to work plans, but in doing so, realistically

evaluate all of the components testing presents, including the risks, the rewards and how their specific

workforce affects the analysis.
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If you have any questions regarding this Sidley Update, please contact the Sidley lawyer with whom you
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