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The National Credit Union Administration (NCUA) released on April 22 a re-proposed rule 

on Incentive Compensation Arrangements under section 956 of Dodd-Frank. The statute 

requires the rule to be implemented on a joint basis by banking regulators and the SEC.  

While the SEC has not yet re-proposed the Incentive Compensation rule, the statutory 

requirement to implement a joint rule means that the SEC’s re-proposal should be 

substantively the same as the NCUA’s proposed rule. MFA expects the SEC is likely to 

schedule a meeting to vote on re-proposing the rule in the near future. 

The re-proposed rule generally would establish principles-based rules for covered financial 

institutions (including investment advisers) with assets of at least $1 billion, along with more 

prescriptive rules for covered financial institutions with at least $50 billion or $250 billion in 

assets, respectively.   

Notably, the rule release contains clarifying language regarding the calculation of an adviser’s assets for purposes of the thresholds, which 

was a key issue we raised in MFA’s 2011 letter to the SEC on the original rule proposal.   

In the original proposal, MFA expressed concern that the asset test for advisers could inadvertently make private fund advisers’ assets 

under management into balance sheet assets because of accounting rules that the proposal used for purposes of determining the 

thresholds.  In response to this concern, the re-proposal makes clear that an adviser’s balance sheet assets do not include non-proprietary 

assets. MFA believes this more appropriately tailors the scope of the rule to the statutory language. 

The Federal Deposit Insurance Corp., the Office of the Comptroller of the Currency and the Federal Housing Finance Agency approved 

the NCUA’s proposal earlier this week, on Tuesday.  

National Credit Union Administration  Rule Proposal 

Newly Proposed Incentive Compensation Rule Addresses MFA Concerns 

The Financial Stability Oversight Council (FSOC) released a statement on April 18 

providing a public update on its review of potential risks to U.S. financial stability 

that may arise from asset management products and activities.  The statement details 

the Council’s views regarding potential financial stability risks and next steps to 

respond to these potential risks.   

The Council’s evaluation of risks focused on the following areas: (1) liquidity and 

redemption; (2) leverage; (3) operational functions; (4) securities lending; and (5) 

resolvability and transition planning. The Council announced it is creating an 

interagency working group that will share and analyze relevant regulatory information 

in order to better understand hedge fund activities and further assess whether there are 

potential risks to financial stability.   

The working group will: (1) use regulatory and supervisory data to evaluate the use of leverage in combination with other factors – such as 

counterparty exposures, margining requirements, underlying assets, and trading strategies – for purposes of assessing potential risks to 

financial stability; (2) assess the sufficiency and accuracy of existing data and information, including data reported on Form PF, for 

evaluating risks to financial stability, and consider how the existing data might be augmented to improve the ability to make such 

evaluation; and (3) consider potential enhancements to and the establishment of standards governing the current measurements of 

leverage, including risk-based measures of synthetic leverage.   

As regulatory bodies continue collecting information on hedge fund activities, MFA’s Government Affairs Committee decided on April 28 

to undertake a comprehensive examination of issues related to leverage, reporting and systemic risk information the industry currently 

provides regulators. MFA’s Trading and Markets Committee will lead the effort and potentially work with other committees or third 

parties as necessary. MFA will update members as this effort develops.  

FSOC Statement on Review of Asset Management Products and Activities, Prepared Remarks by Treasury Secretary Jacob J. Lew 

Statement from the U.S. Treasury Department, SEC Chair Mary Jo White and CFTC Chairman Timothy Massad 

 

FSOC Provides Update on Asset Management Review 

https://www.ncua.gov/About/Documents/Agenda%20Items/AG20160421Item2b.pdf
https://www.treasury.gov/initiatives/fsoc/news/Documents/FSOC%20Update%20on%20Review%20of%20Asset%20Management%20Products%20and%20Activities.pdf
https://www.treasury.gov/press-center/press-releases/Pages/jl0430.aspx
https://www.treasury.gov/press-center/press-releases/Pages/jl0431.aspx
https://www.sec.gov/news/statement/white-statement-041816.html
http://www.cftc.gov/PressRoom/SpeechesTestimony/massadstatement041816


MFA submitted on April 15 a comment letter to the Department of the Treasury and the 

Internal Revenue Service providing comments on the implementation of the new 

partnership audit rules, implemented as part of the Bipartisan Budget Act of 2015. 

 

In the letter, MFA noted that, as a matter of fundamental tax policy and basic tax fairness, 

the new partnership audit rules should not force taxpayers to bear liability for other 

taxpayers’ obligations, to pay taxes that they do not rightfully owe to the government, or to 

pay taxes twice on the same income.   
 

MFA encouraged Treasury and IRS to focus on implementing the legislation in a manner 

that establishes an efficient, administrable regime that best ensures that the government 

collects the correct amount from the correct taxpayers.  We specifically urged Treasury 

and IRS to: (1) ensure that partnerships and their partners receive appropriate basis 

adjustments, modifications for taxes already paid, modifications for the applicable tax 

characteristics of all partners, direct and indirect, and appropriate adjustments for 

overpayments as well as underpayments; and (2) develop rules or guidance permitting 

tiered partnerships to use the reporting option provided in section 6226 of the legislation.  MFA also commented on other technical issues 

that require additional clarification or guidance from Treasury and IRS for the new partnership audit rules to be effective in practice.  

MFA Provides Comments to Treasury, IRS on New Partnership Audit Rules  

MFA Submits Letter on Increasing Access, Liquidity in Treasury Markets 

MFA submitted on April 22 a comment letter to the U.S. Department of Treas-

ury examining the evolution of Treasury markets and ways to improve liquidi-

ty and transparency. MFA’s letter to the Treasury Department discusses and 

offers suggestions in the following areas: 

 Improving Treasury Market Liquidity: Many markets, including the 

Treasury futures markets, have been trading electronically for several dec-

ades without impacting liquidity. MFA believes a combination of factors 

has played a role, including increased adoption of electronic trading tech-

nology, and post-crisis regulatory reforms, in spurring changes in market 

making and liquidity. To enhance liquidity, Treasury should encourage 

greater market participation from a broader swath of participants by requiring non-discriminatory access to Treasury trading venues. 

 Continued Monitoring of Trading and Risk Management Practices: MFA’s letter supports greater oversight of trading platforms 

through registration and public disclosures. However, since the events of October 15, 2014, do not appear to have been triggered by 

electronic or algorithmic trading, more information is needed before imposing halts or circuit breakers on Treasury markets.  

 Official and Public Data on Treasury Cash Markets: The Treasury Department should coordinate with the Securities and Exchange 

Commission and Commodity Futures Trading Commission to collect data from Treasury cash market trading platforms and dealers. 

This would help decrease complexity and ensure quality data for regulators by avoiding inconsistent, redundant or duplicative report-

ing. As for public data, MFA supports real-time public reporting of cash Treasury transactions with a capped notional threshold for 

block trades and exceptions for off-the-run or less liquid securities.  Greater market transparency to the public is also likely to encour-

age greater market participation. 

MFA Comment Letter to the Department of Treasury on Increasing Access, Liquidity in Treasury Markets 

MFA Submits Letter to OECD on Treaty Benefits for Investment Funds 

MFA submitted on April 22, a comment letter to the Organization for Economic Co-

operation and Development (OECD) in response to the OECD’s consultation paper on 

treaty entitlements for investment funds.   

In the letter, MFA encouraged the OECD to permit (1) widely-held, regulated 

investment funds to obtain treaty benefits; and (2) non-widely held, regulated 

investment funds to obtain proportional treaty benefits, to the extent that investors in 

such funds would be eligible to receive treaty benefits if they had invested directly 

instead of through an investment fund.   

MFA noted that this framework would avoid imposing double taxation on investors in 

private investment funds, many of which are tax-exempt institutional investors, while 

addressing the OECD’s policy concerns regarding treaty shopping. 

 

https://www.managedfunds.org/wp-content/uploads/2016/04/MFA-Treasury-RFI-Final.Appendix-4.22.16.pdf
https://www.managedfunds.org/wp-content/uploads/2016/04/MFA-Letter-on-OECD-Consultation.pdf


MFA Submits Letter to ESMA on MiFID Position Limits and Bond Transparency 

MFA submitted on April 22 a comment letter to the European Securities and 

Markets Authority (ESMA) regarding the comments and amendments requested by 

the European Commission regarding the MiFID II Regulatory Technical Standards 

(RTS) ESMA published in September 2015. In the letter, MFA submitted 

recommendations on how ESMA might effectively incorporate the Commission’s 

comments with respect to position limits and non-equities transparency. 
 

Regarding commodity derivative position limits, MFA acknowledged support and 

preference for ESMA’s draft RTS from September 28, 2015, and then provided the 

following suggestions to address the European Commission’s comments with 

respect to: 

 The baseline for non-spot month limits: MFA suggested that to the extent 

ESMA incorporates the European Commission’s proposal (to base limits on 

deliverable supply) into RTS 21, MFA would urge that the interpretation of what 

constitutes a “significant discrepancy” between open interest and deliverable 

supply is left to national competent authorities (NCAs). 

 The definition of “economically equivalent” commodity derivative contracts: MFA urged ESMA to ensure that as much certainty 

as possible is provided in determining what constitutes an “economically equivalent” contract.  MFA suggested that the draft RTS 

refer to OTC commodity derivatives resulting in the “same economic exposure” as exchange-traded contracts. 

 Volatility: While MFA acknowledges that the Level 1 text introduces a need for 

NCAs to take volatility into account in setting position limits, MFA does not 

consider that the RTS should mandate greater volatility must necessarily result in 

lower position limits. 
 

Regarding non-equities transparency, MFA, in general, strongly supported the 

application of proportionate and effective transparency requirements in the non-equities 

markets, particular in relation to derivatives.  For bond transparency requirements, 

MFA supports the Commission’s proposal to require annual assessments of liquidity 

levels in all classes of bonds, as it will help to ensure that transparency has been set at 

the correct level and is not negatively affecting liquidity.   
 

However, in light of the more cautious approach to bond transparency suggested by the Commission, MFA cautions ESMA from applying 

the same standard in relation to the bond and derivatives markets. MFA believes that the maximum post-trade transparency deferral period 

set by RTS 2 should not be set at the same level across both types of instrument. Specifically, while a two-day deferral period applying to 

illiquid or large in scale bond transactions may be appropriate for bonds, MFA members do not consider that the same deferral period 

(which may in some cases be extended as long as four weeks) is necessary in the case of cleared derivatives. Deferring the publication of 

transparency data for cleared derivative transactions longer than necessary could be detrimental to CCP risk management and undermine 

the ability of market participants to accurately value their cleared portfolios and accurately calculate and/or validate initial and variation 

MFA, Trade Associations Jointly Publish Paper on Improving Derivatives Transparency 

MFA and twelve other trade associations jointly published a paper on April 13 titled 

“Improving Derivatives Transparency: The Merits of an Entity-based Reporting 

Framework”. The paper encourages regulators to adopt on a harmonized, global basis an 

entity-based, single-sided reporting regime for derivatives.   
 

In particular, the trade associations explain in the paper that an entity-based reporting 

regime would benefit the market by: (1) reducing the cost and burden of transaction 

reporting currently placed on end users; (2) eliminating the duplication and replication of 

other regulatory requirements; (3) streamlining and clarifying reporting obligations to 

improve the quality and accuracy of reported transactional data; and (4) making high-level, 

multi-jurisdictional harmonization of reporting requirements easier and more effective. 

 

In conclusion, the paper recommends the following next steps: (1) an entity-based 

reporting framework should be adopted across jurisdictions; (2) existing processes, and 

not dual-sided reporting, should be used to identify mismatches in trade terms; (3) a tiebreaker methodology for determining the 

responsible reporting party should be implemented consistently; (4) legal responsibility for non-reporting counterparties to verify trade 

reports should be removed; and (5) greater focus should be placed on global data harmonization efforts. 
 

Joint Trade Association Paper on Improving Derivatives Transparency   

 

https://www.managedfunds.org/wp-content/uploads/2016/04/Joint-Trade-Paper-re-Improving-Regulatory-Derivatives-Transparency-Final-4-13-16.pdf


The Senate Agriculture Committee, chaired by Senator Pat 

Roberts (R-KS) approved on April 14 the “Commodity End-

User Relief Act” by a vote of 11-9, along party lines, that would 

reauthorize the Commodity Futures Trading Commission 

(CFTC) through FY 2019. 

Notably, at the request of two senior Committee Members, 

Senators Charles Grassley (R-IA) and Patrick Leahy (D-VT), 

who serve as Chairman and Ranking Member of the Senator 

Judiciary Committee, a key provision in Section 204 of the bill, 

of interest to MFA members, was removed as part of a 

Managers’ Amendment approved by voice vote.  The measure 

is now pending further negotiations prior to possible floor 

consideration.  Section 204 would protect the confidentiality of 

sensitive information reported to the CFTC by CTAs and 

CPOs.  Senator Grassley cited strong jurisdictional concerns 

that the provision included an exemption from the Freedom of 

Information Act (FOIA), a statute over which the Judiciary Committee has oversight 

responsibility.  Chairman Roberts acknowledged the jurisdiction issue, while also affirming 

that the confidentiality of information submitted to the government is important.  He agreed to 

work on these issues with Senators Grassley and Leahy as the legislation moves forward. 

The bill approved earlier this month by the Senate Agriculture Committee retains language of 

interest to MFA Members providing enhanced customer protections and the residual interest 

requirement in Sections 101 – 104.  Separately, during Committee consideration of the bill, 

Ranking Member Debbie Stabenow (D-MI) offered an amendment intended to provide 

additional funding to the CFTC through fees for service; it was rejected along party 

lines.  Senator Sherrod Brown (D-OH) offered and withdrew an amendment that would have 

removed Section 304 of the bill to study the appropriate de minimis level of swap dealing under 

the CEA. 

The next step for the measure is possible consideration by the Senate. The party line Committee 

vote likely complicates any effort to bring the bill before the full Senate under regular order, 

although there may be separate efforts to include a version of the legislation in some other 

“must-pass” measure later this year.  Chairman Roberts is also expected to continue to 

negotiate the confidentiality provisions in Section 204 that Senators Grassley and Leahy 

requested be struck as the Senate Agriculture Committee seeks opportunities to move the bill forward. 

The House approved its version of CFTC Reauthorization legislation, the “Commodity End-User Relief Act” (H.R. 2289) on June 9, 

2015, which would also reauthorize the CFTC until 2019.  That measure, currently pending in the Senate, included confidentiality 

provisions at Section 212 similar to those struck in Senate Agriculture Committee markup.  No further action on the House-passed 

CFTC Reauthorization Approved By Senate Agriculture Committee 

Department of Labor Releases Fiduciary Rule 

In July, August and September of last year, MFA provided written comments 

to and testified in front of the Department of Labor (DoL) regarding the DoL’s 

proposed rule on the definition of fiduciary under ERISA. MFA explained that 

private investment funds are sold only to sophisticated investors, as determined 

by thresholds under the federal securities laws, and that the marketing and sales 

activities and investor communication activities associated with managing 

private investment funds should not create fiduciary obligations under ERISA,. 

This is particularly true when ERISA fiduciary obligations do not apply to the 

investment management activities of a private fund manager.  MFA noted that 

ERISA has clearly defined rules for when managing retirement plan assets 

within a private investment fund creates a fiduciary obligation for the manager 

and that those rules should determine ERISA fiduciary status, not the 

marketing and reporting activities. 

MFA explained that the DoL’s proposed rules seemed to inadvertently create 

fiduciary obligations for these marketing and reporting activities and 

encouraged the DoL to modify its proposed rule to address those concerns. On April 6, the DoL released its final conflict of interest rule 

amending the definition of fiduciary under ERISA. The DoL also released several related documents, including the final Best Interest 

Contract Exemption, the final Class Exemption for Principal Transactions, and other amended exemptions. While MFA and outside 

counsel are analyzing the extensive and complicated final rule and related documents with respect to the issues it raised in its response to 

the proposed rule, including the potential effects of the rule on the marketing and sale of private funds by fund managers and third party 

https://www.congress.gov/bill/114th-congress/house-bill/2289?q=%7B%22search%22%3A%5B%22%5C%22hr2289%5C%22%22%5D%7D&resultIndex=1


MFA also is working with outside counsel to prepare educational materials for distribution to MFA Members regarding the impact of the 

final rule for private fund managers. Notably, the final rule: 

 Does not create new fiduciary obligations based on persons providing valuation statement or appraisals to retirement plans, reserving 

that issue to a future rulemaking. As a result, the final rule does not create fiduciary obligations for normal investor reporting activities 

of private fund managers and related service providers. 

 Confirms that an adviser marketing itself to retirement plans does not establish a fiduciary relationship with respect to those activities; 

though the DoL final rule does state that recommending a retirement plan invest in an investment fund in connection with the adviser’s 

marketing activities may create fiduciary obligations. 

 Revises an exception in the rule that permits making recommendations and selling activities to institutional investors with an independ-

ent fiduciary with at least $50 million in assets under management without triggering fiduciary status under ERISA, compared to the 

proposed rule that had a similar exception with respect to institutional retirement plans with at least 100 participants and at least $100 

million in retirement plan assets under management. 

 Revises the best interest contract exemption to apply to recommendations and sales of all asset types, compared to the proposed ex-

emption, which would not have been available with respect to sales of private investment funds or publicly offered managed futures 

funds. 

Conflict of Interest Final Rule 

ESMA Issues Opinion on Loan Origination By Funds  
The European Securities and Markets Authority (ESMA) released on April 13 an opinion on the Key Principles for a European framework 

on loan origination by funds, which sets the regulator’s view on the elements that should be considered to develop a common European 

framework for loan origination by investment funds.  Following the release of the opinion, ESMA Spokeswoman Catherine Sutcliffe noted 

that, “Investment funds which originate loans — issue credit — to borrowers can be an important, alternative source of nonbank funding 

for businesses… ESMA considers that a common framework at EU level for loan origination by funds could contribute to a level playing 

field, reduce the potential for regulatory arbitrage and encourage investment funds to take up loan origination.” 

Although ESMA is supportive of a common approach to loan origination, its 

opinion highlights a number of issues that should be considered when devising 

a structured framework: 

 Exemptions/national regimes: ESMA advises the European Commission 

to take into account the experience of existing national regimes – and their 

relative success – when designing a possible framework in this regard, and 

advises consideration on whether or not exemptions should be granted 

(assuming EU legislation involved mandatory authorization or at least 

registration) to funds already operating under national rules. 

 Registration vs. authorization of managers and funds: ESMA advises 

the Commission to consider whether some form of authorization is 

required for managers. Under the AIFMD, mangers are either authorized or registered with their local Competent Authority 

(depending on the demands of national implementation). Work would have to be done by the Commission to decide which is 

appropriate. Similarly, ESMA recommends that consideration be given to whether or not a general authorization or opt-in framework 

for funds is necessary. Furthermore, ESMA recommends to assess whether, in regard to authorization of funds, a distinction should be 

made between the sizes of funds, whether funds should be permitted to engage only in origination or also other investment activities, 

as well as explore whether the authorization of loan-originating funds should be depended on the extent to which they actually 

originate loans. 

 Leverage: While different national regimes around the EU have varying limits on leverage, ESMA is of the view that loan-

originating funds should be allowed “to have a certain level of leverage to enable them enter the describe market niche;” 

 Types of investors: At a general level, ESMA does not believe it to be appropriate that funds operating under a new EU framework 

would be able to market to retail investors. 

 Systemic risk: ESMA recommends that the Commission assess, as part of its consultation, the need for possible measures to address 

systemic risk posed by such funds, which could include the use of macroprudential tools; and, 

 Organizational requirements: Despite the aforementioned requirements on fund structure, ESMA would still like to see certain 

duties levied upon the fund/manager so that potential systemic risk profiles could be monitored on an ongoing basis. These include 

(but are not limited to): the preparation of a risk appetite statement, a collateral management policy, and a concentration and risk 

management policy. Regular stress testing would be necessary, as would the necessity of having a “high level of liquidity” which is 

appropriate to their activities. 

Following ESMA’s opinion, the Commission is expected to consult on this issue in “Q2 this year’’. 

ESMA’s Opinion on Loan Origination By Funds  

ESMA’s Press Release on Loan Origination By Funds  

 

Follow MFA on Twitter at @MFAUpdates for the latest news on the hedge fund industry. 
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