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MFA Works to Ensure Congress Approve Short-Term Highway Funding without 

Problematic Revenue Raisers 

Before Congress departed for the August recess, both the House and Senate 

approved a temporary Highway Trust Fund stopgap three-month funding measure.  

During the negotiations, members debated a range of revenue raisers to pay for the 

bill, including a provision, considered and rejected, to repeal the large 

partnership election rules under the “Tax Equity and Fiscal Responsibility Act 

of 1982” (TEFRA). This legislation would have had substantial tax implications 

for MFA members. 

During this time, MFA’s government relations and legal teams actively engaged 

with policymakers to explain the negative effects this change would have on 

investors and encouraged consideration of alternative approaches to address 

concerns about the IRS’s ability to effectively oversee large partnerships. Indeed, 

the proposed TEFRA legislation would have generally required audits and tax 

assessments – including any penalty or additional tax – to be made at the 

partnership level for any partnership with more than 100 partners, and many 

partnerships with fewer than 100 partners.  

After Congress’ approval,  President Obama signed the temporary stopgap, the 

“Surface Transportation and Veterans Health Care Choice Improvement Act” (H.R. 

3236) into law. In addition, the Senate approved a long-term highway funding bill 

and transit bill backed by Majority Leader Mitch McConnell with the hope of expediting conference negotiations on a final bill in 

September. 

When both Chambers return from the August recess next week, Congress will again be faced with deliberating several other key 

policy items, including: funding the U.S. Government; negotiating longer -term highway funding; raising the debt ceiling; 

On August 13, MFA’s General Counsel Stuart Kaswell testified before the Department of Labor 

(DOL) regarding the DOL’s proposed rule on the definition of fiduciary under ERISA. The DOL 

hearing, which was held in Washington DC and spanned four days, featured 75 witnesses 

comprising 25 different panels.  

 

MFA’s testimony reflected the points it made in its July comment letter on this subject, expressing 

strong support for the DOL’s goal of protecting retirement plan investors and suppor ting 

changes from the Department’s 2010 proposed rule intended to exclude information reported to 

collective investment vehicles and the sale of advisory services from the scope of the new proposal. 

 

 

DOL Hearing Agenda 

MFA’s Comment Letter on Proposed Fiduciary Rule 

MFA Testifies on the Department of Labor's Proposed Fiduciary Rule 

http://www.dol.gov/ebsa/regs/1210-AB32-2-HearingAgenda.html
https://www.managedfunds.org/wp-content/uploads/2015/07/MFA-Comment-Letter-on-Proposed-Fiduciary-Rule.pdf


MFA Submits Response to European Commission on its Review of EMIR  

On August 13, MFA submitted a response to the European Commission on its 

“Public Consultation on Regulation (EU) No 648/2012 on OTC derivatives, 

central counterparties and trade repositories” related to the Commission’s 

review of the European Market Infrastructure Regulation (EMIR).   

 

Given the scope of EMIR, MFA’s response covered a broad range of topics 

largely related to clearing, reporting, and cross-border issues.  In particular, 

with respect to clearing, MFA urged the Commission to eliminate the 

frontloading obligation and engage with regulators in other jurisdictions to 

ensure that regulatory developments do not increase the cost of clearing such 

that clearing members are disincentivized from providing client clearing 

services.   

 

As it relates to reporting, MFA recommended that the Commission adopt a 

single-sided reporting regime, such as ISDA’s  single-sided reporting 

framework blueprint.   

 

With respect to cross-border issues, MFA re-emphasized the need for the Commission to: (1) clarify that, for purposes of relying on 

equivalence acts under Article 13 of EMIR, an entity is deemed “established” in a third country if it is either legally incorporated in 

and/or subject to regulation in that third country; and (2) make its final determination with respect to U.S. CCPs’ 

equivalence promptly and with sufficient time for ESMA to recognize all U.S. CCPs prior to 15 December 2015. 

 

MFA’s Comment Letter on the European Commission’s Review of EMIR 

On August 26, MFA submitted a letter to the Bank of England (BOE) 

and the Prudential Regulation Authority (PRA) in response to their 

consultation paper on “Contractual stays in financial contracts gov-

erned by third-country law”, which relates to the issue of suspension 

of customer early termination rights.   

In the letter, MFA expressed its concerns with G-20 bank regula-

tors’ efforts to suspend certain customer early termination rights 

during a bank’s resolution, and requested that the BOE and PRA 

re-consider proceeding with this initiative and their  suppor t of 

the ISDA Resolution Stay Protocol.  In addition, recognizing that, 

notwithstanding our objections, the BOE and PRA may proceed with 

finalizing the proposed rule, we also recommended that the BOE and 

PRA: 

 Replace certain defined terms with defined terms used under  

EU Bank Recovery and Resolution Directive (BRRD) to ensure that the scope of firms and financial contracts covered by the 

proposed rule would be no broader than the scope of firms and financial contracts covered by BRRD;  

 Narrow the scope of financial contracts covered by the Proposed Rule to financial contracts that: (a) contain ear ly ter -

mination rights of the kind stayed under BRRD; and (b) market participants trade under ISDA Master Agreements and the 

similar industry-standard securities lending and repo master agreements; 

 Extend the proposed timing in the transitional provisions by at least a year , if: (a) the scope of financial contracts sub-

ject to the final rule is not limited to the contracts in (2) above; and (b) the substance of the amended ISDA Resolution Stay 

Protocol and related amendments to the securities lending and repo master agreements does not address end-users’ concerns 

and fiduciary duties; and 

 Expressly provide in the final rule that a “mater ial amendment” solely includes amending the pr imary economic terms 

of the financial contract. 

 

MFA’s Comment Letter on Proposed Contractual Stays for Financial Contracts 

MFA Submits Response to Bank of England on Proposed Contractual Stays  

for Financial Contracts 

https://www.managedfunds.org/wp-content/uploads/2015/08/European-Commission-EMIR-Review-Final-MFA-Consolidated-Response-and-Cover-Letter.pdf
https://www.managedfunds.org/wp-content/uploads/2015/08/Bank-of-England-Proposal-on-Contractual-Stays-Final-MFA-Letter-8-26-15.pdf
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MFA and AIMA Submit Joint Response to EBA  

on Derivatives Valuation under BRRD 

On August 7, MFA and AIMA submitted a joint response to the European 

Banking Authority (EBA) on its consultation paper  on “Draft 

Regulatory Technical Standards on the valuation of derivatives 

pursuant to Article 49(4) of the Bank Recovery and Resolution 

Directive (BRRD)”.   

 

The consultation paper addresses how a resolution authority must value 

derivatives transactions when it has determined to exercise its power to 

write down or convert (i.e., “bail-in”) liabilities of an institution in 

resolution.  In our joint response, MFA and AIMA emphasized the need 

for the resolution authority to abide by the “no creditor worse off than 

under normal insolvency proceedings” principle set for th in BRRD.   

 

In particular, MFA and AIMA expressed concern that application of the 

bail-in tool to derivative contracts during a bank’s resolution could 

significantly destroy the contract’s value.  Therefore, MFA and AIMA recommended that resolution authorities consider 

broadly applying the “exceptional circumstances” exclusion from bail-in under Article 44(3) of BRRD, which permits a 

resolution authority to exclude certain liabilities from the bail-in tool where its application “would cause a destruction in value 

such that the losses borne by other creditors would be higher than if those liabilities were excluded from bail-in”. 

 

MFA’s Comment Letter on Derivatives Valuation under BRRD 

On August 11, MFA submitted comments to the Securities and Exchange 

Commission (SEC) in response to its proposals to amend Form ADV by, among 

other things, requiring investment advisers to submit additional information about 

separately managed account clients (“SMAs”) that would be available to the public. 

 

In the letter, MFA explains that certain information relating to gross notional 

amounts of derivatives in SMAs would provide an inaccurate representation of 

market exposures and would diminish the quality of information the SEC needs to 

fulfill their mandate, and recommends that such information not be included on Form 

ADV.   

 

The letter also describes that public disclosure of SMA account information would 

reveal proprietary data that could be used by competitors in a manner  that 

could harm SMA clients and managers.  Lastly, the letter explains that a system of 

third-party compliance reviews would be difficult to implement in a workable, cost -effective manner that improves upon the 

existing system of SEC oversight and examination of private fund managers. 

 

MFA’s Comment Letter on Form ADV Proposals 

MFA Submits Comment Letter to SEC in Response to Proposals on Form ADV 

https://www.managedfunds.org/wp-content/uploads/2015/08/EBA-Consultation-on-Derivatives.pdf
https://www.managedfunds.org/wp-content/uploads/2015/08/MFA-Comments-on-SEC-Form-ADV-Proposals1.pdf

