
 

 

 

 
February 25, 2014 

 
 
Via E-mail 
 
Mr Adam Wreglesworth 
Wholesale Conduct Policy & Client Assets 
Markets Division 
Financial Conduct Authority 
25 The North Colonnade 
Canary Wharf 
London E14 5HS 
 

Re: FCA Consultation Paper CP13/17: Consultation on the use of dealing 
commission rules (November 2013) (the “Consultation Paper”) 

Dear Mr Wreglesworth, 
 

Managed Funds Association (“MFA”)1 appreciates the opportunity to provide responses to 
the Consultation Paper; MFA’s responses to the FCA’s questions are set out in the Annex to this 
letter.  Please note that we have only responded to certain questions in the Consultation Paper. 

As a general matter, MFA believes that the transparency and conflicts of interest issues that 

the FCA’s proposals are apparently designed to address arise predominantly in the traditional fund 

management industry, with its substantial retail investor base, rather than the hedge fund industry, 

with its predominantly professional investor base.  With that in mind, MFA respectfully would like 

to highlight the following key points in our response: 

 Proposed changes to COBS 11.6 – MFA urges the FCA to retain the “reasonable grounds” 

standard under the current rules, failing which, the FCA should provide further 

guidance on the criteria for permitted research and execution services. 

 Corporate access – The FCA should reconsider the scope of the proposed definition of 

corporate access service. In addition, it is not necessarily the case that costs will go 

                                                 
1 The Managed Funds Association (MFA) represents the global alternative investment industry and its investors by 
advocating for sound industry practices and public policies that foster efficient, transparent, and fair capital markets. 
MFA, based in Washington, DC, is an advocacy, education, and communications organization established to enable 
hedge fund and managed futures firms in the alternative investment industry to participate in public policy discourse, 
share best practices and learn from peers, and communicate the industry’s contributions to the global economy. MFA 
members help pension plans, university endowments, charitable organizations, qualified individuals and other 
institutional investors to diversify their investments, manage risk, and generate attractive returns. MFA has cultivated a 
global membership and actively engages with regulators and policy makers in Asia, Europe, the Americas, Australia and 
other regions where MFA members are market participants. 
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down for investors, should the FCA adopt the proposals; in fact, the costs for investors 

may actually increase as a result. 

 Sell-side involvement – Unless the FCA imposes an explicit obligation on sell-side firms to 

provide much-needed information (such as the value ascribed to corporate access and 

the nature of research provided), it will be difficult, if not impossible, for investment 

managers to comply with the proposed new obligations.  

 

We would be very happy to discuss our comments or any of the issues raised in the 
Consultation Paper with the FCA.  If the FCA has any comments or questions, please do not 
hesitate to contact Matthew Newell or the undersigned at +1 (202) 730-2600. 

Respectfully submitted, 

/s/ Stuart J. Kaswell 

Stuart J. Kaswell 

Executive Vice President & Managing 
Director, General Counsel  
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I. GENERAL COMMENTS 
 

Transparency and conflicts 
 

The Consultation Paper notes that the dealing commission rules are designed to ensure that 
investment managers “make efficient decisions…about trade execution and the purchase of ancillary 
services” and are accountable and transparent in the costs charged to their clients.2  MFA supports 
those objectives and understands the FCA’s concern about the lack of transparency and potential 
conflicts of interest that may be created by the “soft” and “bundled” commission arrangements.   

 
MFA agrees that, particularly in the traditional investment management industry, the 

allocation of expenses and costs between an investment manager and its clients (the fund and 
ultimately its investors) can be a source of potentially significant conflicts of interest.  Among other 
things, in a typical “bundled” commission arrangement the potential lack of transparency might lead 
some investment managers to pass on to investors some of their management expenses.  This is 
particularly problematic in the traditional investment management industry because: (i) investment 
managers are contractually required to bear the relevant costs (e.g., research); and (ii) a significant 
proportion of their investors are retail investors who do not have the opportunity to negotiate their 
own terms and who may not fully appreciate the potential conflicts of interest.  

 
Research expense is one area where it has been acceptable for investment managers who 

bear responsibility for expenses associated with providing research to use dealing commissions to 
pay for such research.  This establishes a direct conflict of interest and a clear regulatory interest in 
narrowly defining research.  It is thus entirely appropriate that the dealing commission rules both in 
the UK and in the US have addressed these concerns by setting guidelines as to, e.g., what constitutes 
permitted “research”, so that appropriate rules prevent investment managers from allocating to their 
clients other costs which are broader than permitted research.3 

 
The situation with hedge funds, however, is very different.  Hedge fund investors are 

primarily professional clients (institutional investors or other sophisticated investors) who are 
typically assisted by advisers, consultants and/or legal counsel in carrying out detailed due diligence 
on the fund manager and in assessing (and, in some cases, negotiating) investment terms. This 
means that hedge fund investors are very much aware of the cost allocation arrangements between 
the manager and its brokers.  Accordingly, the allocation of costs is disclosed and contractual in 
nature, reducing the risk of abuse; and the potential conflict between the manager and the investors 
is significantly mitigated.  MFA urges the FCA to provide an exception to its dealing commission 
rules that allow hedge fund managers (or any other investment managers) who advise funds with  
sophisticated investors to rely on their contractually negotiated terms in determining the allocation 
of expenses, including the allocation of execution, research and other expenses.  We believe that 
treating such managers differently from those who primarily serve retail clients provides important 

                                                 
2 Paragraphs 1.11 – 1.13 of the Consultation Paper. 
3 In the United States, Section 28(e) of the Securities Exchange Act of 1934 clearly identifies the conflict.  This provision 
was initially adopted in 1975 when fixed commissions were abolished to provide a safe harbor to investment managers 
that they would not be in violation of their fiduciary duty if they caused their accounts to pay more than the lowest 
available commission if they considered the value of both research and execution services and in good faith determined 
that such amount was reasonable.  Since that time the SEC has issued several interpretive releases providing guidance on 
what constitutes acceptable research services.   As discussed further below, eligible research covered by Section 28(e) 
specifically includes meetings with corporate executives to obtain oral reports on the performance of a company. 
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protection for those who need it, but avoids interfering with contractual arrangements that provide  
transparency to cost allocation.   

 
MFA notes, further, that the dealing commission rules also appear to have been designed for 

managers who primarily trade equity securities.4  However, the trading activities of hedge fund 
managers are far more diverse and cover a wide range of products (“commission” may be embedded 
in certain products); hedge fund managers also pay their prime brokers for securities lending and 
other financing needs.  In other words, dealing commission is only one part of the several funding 
streams going to brokers in the hedge fund industry, whereas dealing commission forms the main 
source of revenue for brokers in the traditional investment management industry.  As further 
discussed below, hedge fund managers can recapture the value in those revenue streams to brokers 
to the interests of hedge fund investors. 

 
Impact of the proposals 

 
While it has always been the case that the dealing commission rules are more suitable for the 

traditional investment management industry where managers would otherwise be required to bear 
the relevant costs if they were not bundled into dealing commission, the framework under the 
current FCA rules (which was the result of an over two year consultation process with considerable 
industry-regulator interaction5) has been generally workable for managers who primarily deal with 
institutional/sophisticated investors, including hedge fund managers, given its proportionality and 
practicality (e.g., the “reasonable grounds” standard in assessing research).  
 

However, the FCA’s new proposals, as further discussed below, will introduce significant 
changes to the current framework.  Therefore, MFA is concerned that the FCA’s new proposals, as 
currently drafted, may result in significant operational difficulties for the hedge fund industry but, 
more importantly, MFA believes that (as further discussed below) the proposed changes are likely to 
lead to an increase of overall costs for, and may not be in the best interests of, hedge fund investors.   
 
 Phase-in 
 

Given the potential impact, if the new rules were to be implemented as currently drafted, 
MFA believes that there should be a lengthy phase-in period so that investment managers can 
properly adapt to the new requirements. 

 
II. QUESTIONS RAISED IN THE CONSULTATION PAPER 

 
Q1  Do you agree with detail of the rule and guidance changes we have proposed? 
Q2: Do you agree with the justification and cost benefit analysis for these changes? 

 
 We propose to address both questions together in our responses below. 
 
Proposed Changes to COBS 11.6 

 

                                                 
4 See the FSA Consultation Paper 176 (April 2003). 
5
 See paragraph 1.13 of the Consultation Paper; also see the FSA’s Consultation Paper 176 (April 2003) and Policy 

Statement 05/9 (July 2005). 
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The FCA states in the Consultation Paper that the proposed changes are intended to “clarify 
and reinforce the existing rules”6 and “to help firms make better judgements about what can be paid 
for with dealing commission charged to…the customer”7.  “As such, they do not impose new 
requirements on firms, but provide guidance and clearer drafting”.8 

 
However, MFA is of the view that the proposed changes go significantly beyond that stated 

intention. 
 
Comparison between the current rules and the proposed rules 
 
Under the current dealing commission rules: 
 

 The current COBS 11.6.3R(2) provides: 
 
“This prohibition [on using dealing commission to purchase the relevant goods or services] does not 
apply if the investment manager has reasonable grounds to be satisfied that the goods or 
services…: (a)(i) are related to the execution of trades…; or (ii) comprise the provision of 
research…” (Emphasis added). 

 

 The current COBS 11.6.4E(1) provides that where the goods/services relate to the 
execution of trades (commonly referred to as “execution services”): 
 
“An investment manager should have reasonable grounds to be satisfied that… COBS 
11.6.3R are met if the good or service are [compliant with the specified criteria].” (Emphasis 
added) 
 

 The current COBS 11.6.5E(1) provides that where the goods/services relate to 
research: 
 
“An investment manager should have reasonable grounds to be satisfied that… COBS 
11.6.3R are met if the research [satisfies the specified criteria].” (Emphasis added) 

 
Compliance with COBS 11.6.4E(1) or COBS 11.6.5E(1), as described above, may be relied 

upon as tending to establish compliance with the dealing commission rules.9  In other words, taking 
steps to conclude that it has reasonable grounds (which embed a good faith requirement) that the 
criteria are satisfied means an investment manager has complied with the rules on the use of dealing 
commission.10   This standard is similar to that in the US, where Section 28(e) of the Securities 
Exchange Act of 1934 requires an investment manager to determine in “good faith” that the amount 
of commission paid is “reasonable in relation to the value of the brokerage and research services 
provided.”  

 
Under the proposed changes in the Consultation Paper: 

                                                 
6 Paragraph 2.36 of the Consultation Paper. 
7 Paragraph 1.3 of the Consultation Paper. 
8 Paragraph 2.36 of the Consultation Paper. 
9
 COBS 11.6.4E(2) and COBS 11.6.5E(2).   

10 Paragraph 1.15 of the Consultation Paper. 
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 The proposed new COBS 11.6.3R(2) provides that: 
 
“This prohibition [on the use of dealing commission to pay for the relevant goods or services] does not 
apply if the relevant good or service received…(i) is directly related to the execution of trades…; or 
(ii) amounts to the provision of substantive research...” 11 

 

 The proposed new COBS 11.6.4E(1) provides that: 
 
“Under COBS 11.6.3R(2)…, for a good or service to be directly related to the execution of 
trades… it must [satisfy the specified criteria].”12 (Emphasis added) 
 

 The proposed new COBS 11.6.5E(1) provides that: 
 
“Under COBS 11.6.3R(2)…, for a good or service to amount to the provision of substantive 
research the relevant research it must [satisfy the specified criteria].” 13 (Emphasis added) 
 

Contravention of the proposed COBS 11.6.4E(1) and COBS 11.6.5E(1) may be relied on as 
tending to establish contravention of the dealing commission rules.14  

 
In contrast with the existing rules, the proposed new rules (as currently drafted) significantly 

change the standard to one in which the manager must establish that the criteria are met rather than 
that it has reasonable grounds for concluding that the criteria are met.  Given the extent of judgment 
that must be used in assessing research and execution services, this standard is effectively a strict 
liability standard that will make it very difficult for managers to operate in effecting execution of 
transactions. These changes would therefore impose new requirements on investment managers, as 
opposed to the stated intention.  Even if the FCA believes that such a shift is warranted, it should be 
limited only to those circumstances where the relevant cost would otherwise rest with the manager, 
which is where the conflict of interest exists.  

 
Further, we note that, absent the “reasonable grounds” standard (see below), the criteria for 

research under the proposed new COBS 11.6.5E would in effect amount to a new definition of 
“substantive research”.  The concept of permitted research essentially goes to the heart of the 
dealing commission rules.  Given its importance, any definition for permitted research should not be 
unduly restrictive and should be thoroughly consulted upon before implementation.  As discussed 
below, the narrow scope of the proposed new definition would result in considerable legal 
uncertainty and operational challenges.    

 
Demonstrating compliance 
 
As stated above, given the requirement that managers must show the criteria are met, 

managers will need to be able to establish, in every single instance, that execution services and 

                                                 
11 Annex B of the Consultation Paper. 
12 See footnote 7. 
13 See footnote 7. 
14 The proposed COBS 116.4E(3) and COBS 11.6.5E(3). 
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research are compliant with the specified criteria.  This new obligation will result in considerable 
operational difficulties, especially given the fact that, e.g., research can be provided in a wide variety 
of forms, from typical research reports to informal follow-up telephone calls, Q&A’s, meetings with 
analysts, industry conferences and events and so on.  Such operational difficulties may affect the 
investment managers’ ability to make “efficient trading decisions”15 (contrary to one of the intended 
objectives of the dealing commission rules).  To the extent that a service is not considered 
“research” under the FCA rules, it is likely to be a cost that, in the case of many hedge fund 
managers, would still be contractually allocated to investors.  Accordingly, the rule would simply 
shift the cost from one that can be paid through commissions to one that would need to be paid for 
with cash, resulting in greater costs for the investors with no apparent benefit.      

 
In addition, the Consultation Paper does not appear to provide any evidence of abuse that 

would warrant the change to the proposed strict standard and that would justify the potentially 
significant incremental costs to satisfy such a burden.   
 

Input from the sell-side 
 

The proposed criteria for execution service and substantive research (which essentially 
remain the same as those under the current rules) involve numerous subjective factors, some of 
which may not be known to the investment manager and will require input from the brokers.  For 
example, one of the criteria for substantive research is that it must represent “original thought”.  It 
will be very difficult for an investment manager to determine whether or not a piece of research is 
“original” without the input from the relevant broker who provided that research.  However, as 
noted above, the Consultation Paper does not propose any requirements on the sell-side to provide 
any information to managers that would be important in helping them meet the standard imposed.16   

 
Whilst an investment manager might be able to reach commercial arrangements with its 

brokers in relation to the provision of the relevant information for the purposes of understanding if 
the criteria have been met in each instance, the manager may be charged for such additional 
information; this would increase the costs for managers, which may eventually influence the cost 
allocation model in the industry resulting in an increase in costs that can be passed on to the funds 
(as opposed to one of the expected benefits of the proposals).  In addition, without such a positive 
obligation and uniform standard on the sell-side, it also would be difficult for managers who use 
multiple brokers to negotiate on a consistent basis as to what information each broker will need to 
provide, which would in turn make it difficult for managers to assess in a consistent manner whether 
the criteria have been met. 

 
 MFA is thus of the view that, if the FCA were to implement the proposed new requirements 
as currently drafted, the FCA should place a positive obligation on the sell-side to provide the 
relevant input to investment managers in this process.  Absent such a requirement on the sell-side, it 
will be difficult, if not impossible, for investment managers to comply with the proposed new 
obligations. The sell-side’s involvement is equally important in the context of corporate access, as 
discussed further below. 
 
 

                                                 
15

 Paragraph 1.11 of the Consultation Paper. 
16 Paragraph 1.4 of the Consultation Paper. 
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Removal of “reasonable grounds” 
 
MFA notes that there may be an argument that, as the criteria will largely remain the same as 

those under the current rules, determination of whether or not they are met under the proposed new 
rules should not present significant issues beyond what is taking place already.  However, such an 
argument fails to take into account the fact that the proposals would abolish the current “reasonable 
grounds” standard of assessment.  

 
Under the current rules, investment managers can make a judgement on “reasonable 

grounds” (see above) as to whether or not the criteria have been met.  However, under the proposed 
changes, the “reasonable grounds” element is removed and the new standard is that the criteria 
“must” be met (e.g., the relevant research “must represent original thought” (emphasis added)).   In 
other words, the proposed objective test is a significant and material change from the “reasonable 
grounds” test under the current rules.     

 
MFA therefore would urge the FCA to retain the current “reasonable grounds” standard. 

Alternatively, if the FCA remains of the view that it should abolish the “reasonable grounds” 
standard, MFA would urge the FCA to clarify that the new strict liability standard should be carried 
out on the basis of information readily available to the investment manager (given the difficulty and 
potential additional costs of obtaining information from brokers).   

 
In addition, MFA would also urge the FCA to provide further guidance on some of the 

criteria which, as noted above, are mostly subjective and do not apply easily to the proposed 
objective standard.  For example, what constitutes “original thought”?  In MFA’s view, the 
compilation of disparate data obtained from public sources can itself be valuable notwithstanding 
that it may not be “original” (to use the ordinary dictionary meaning of the word).  Given the 
objective nature of the proposed narrow definition of “substantive research”, the FCA will need to 
provide much more guidance on each of the four conditions if it adopts the proposed new standard. 

  
Corporate access  
  

Under the proposed changes, “corporate access service” is given as an example of 
goods/services that the FCA does not regard as meeting the criteria for execution services or 
substantive research.17  This means that investment managers would be prohibited from paying for 
corporate access services with dealing commission.    

 
As a general matter, MFA believes that the debate on corporate access has been coloured by 

reports of instances in which a brokerage firm is paid for setting up a meeting with company 
executives, without the knowledge of such executives.  MFA understands why the FCA would not 
condone this practice and that paying from dealing commissions earmarked in this way could also 
raise regulatory concerns.  However, most investment managers do not pay a designated amount to 
brokers specifically for arranging corporate access.  In fact, managers look at the totality of the 
services provided by the brokerage firms to assess their quality; and providing access to company 
management to allow managers to meet and question the executives directly is an important part of 
the research process.  MFA believes that as long as corporate access is just one aspect of making a 

                                                 
17 The proposed COBS 11.6.8G(4A). 
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determination to choose a broker and pay dealing commissions and not the sole basis of such a 
determination, this should be a permitted consideration. 

 
Definition of “corporate access service” 
 
The proposed new rules define “corporate access service” as “a service of arranging or 

bringing about contact between an investment manager and an issuer or potential issuer”.18  MFA 
notes that the proposed definition, particularly the use of “contact”, is extremely broad.  Given the 
proposed requirement to disaggregate substantive research from elements that are not substantive 
research,19 this may potentially give rise to significant operational or accounting problems.  If the 
focus of the new rule is on preventing dealing commissions from being used to pay the brokers for 
the cost of providing the service (for example, the cost of hotel, airfare or meeting space incurred as 
part of the meeting), MFA would agree that these costs should not be paid for by dealing 
commissions. However, we believe that meeting with company management is an extremely 
valuable part of the research process and should qualify as substantive research.  We believe as 
currently drafted the proposed new rule is vague and it will be difficult in practice to determine 
compliance. 

 
For example, how should a meeting or a “contact” with a corporate executive be valued and 

then disaggregated?  What if the meeting is simply a continuation of a regular dialogue between the 
issuer and the investment manager, which so happens to have been arranged by a broker?  Given the 
broad definition of corporate access service, the manager would nonetheless be required to put a 
value on any such meeting and without input from the broker it would be difficult for the manager 
to do so.  Further, there will be situations where an investment manager may attend a meeting or 
even a conference call (which would presumably amount to “contact” within the definition) at which 
one or more issuers may be present; the current definition would in effect require that the 
investment manager to ascertain who arranged such meeting or call in order to stay within the rules.  
With the resultant practical and operational difficulties involved, this may amount in effect to a 
prohibition on corporate access altogether (whether or not dealing commission is partly allocated 
based on such access). 

 
As with the issue of “substantive research” discussed above, to the extent the FCA proceeds 

with its proposals, it will be necessary to impose an obligation on brokers to provide the relevant 
valuation/information to the investment manager in order for investment managers to be able to 
comply with the proposed rules.  
 

Transparency and conflicts of interest 
 
We note that the FCA intends the proposed prohibition on purchasing corporate access with 

dealing commission to improve transparency (on the costs transferred to customers) and mitigate 
conflicts of interest (where corporate access service may unduly influence a manager’s decision as to 
where to direct business).20  In relation to the transparency point, however, as discussed above, 
hedge fund investors are aware of the cost allocation arrangements which are set forth in the 
offering and constituent documents and invest with that knowledge and understanding. As such, 

                                                 
18 Annex A of the Consultation Paper. 
19 The proposed COBS 11.6.8AG(2). 
20 Paragraph 2.32 of the Consultation Paper. 
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there is no cause for regulatory intervention as may be the case for traditional investment managers 
who deal with significant numbers of retail investors and where the costs of such services would be 
the responsibility of the investment manager.   

 
In addition, MFA respectfully suggests that investment managers should be allowed to 

evaluate the full range of services, including corporate access, and if professional investors choose to 
accept the costs for such overall services, then the investment manager should be allowed to pass 
them on to such investors if that has been agreed between them.  When the expenses are allocated 
contractually to the investors, there is no conflict of interest in the manager’s determination whether 
to pay with hard currency or through dealing commission and the FCA should not adopt rules that 
force one method versus another, especially when there is no established benefit (and indeed a likely 
substantial cost) to investors if the research services must be paid for with hard currency.  

 
With respect to the conflicts of interest issue, the FCA appears to assume that payment for 

research (including corporate access service) is necessarily linked with the volume of business a 
manager directs to a particular broker.  However, the Consultation Paper does not provide any 
evidence for such assumption.  There are various models for payment of dealing commission.  In 
the hedge fund industry, for example, some investment managers (particularly large managers) enter 
into what is known as commission sharing agreements (CSA) with their brokers.  Under a CSA, the 
main broker supplies execution services to the fund manager in return for a commission, an element 
of which will be set aside (the “research pot”) to be paid to research providers on the fund 
manager’s instructions. The research providers may include the broker itself, if it also provides 
research, and third party providers.  That is, the amount of “research commission” generated for the 
main broker is not necessarily linked to the volume of trades it has executed.  Where a manager uses 
the CSA model, the purported conflicts of interest distorting the direction of trades in favour of 
particular brokers by linking the research payment with execution can be significantly mitigated.   

 
In this regard, MFA wishes to emphasize that we fully recognise an investment manager’s 

duty to provide best execution for its clients.  As noted above, hedge fund managers look at the 
totality of the services provided by brokers (including corporate access which provides significant 
value to the quality of relevant research) in order to satisfy the best execution obligation.  We note 
that the use of the CSA model also can mitigate undue influence on best execution.   

 
Increase in costs for investors 
 
The FCA suggests that the proposals may bring down costs and thus would benefit 

investors.21  We note that the FCA’s view appears to be based on an assumption that some form of 
disaggregation or unbundling will occur (“behavioural change”22) which may reduce execution costs.  
However, the Consultation Paper provides no evidence to support this assumption.  In the 
investment management industry, the bundled services model often enables managers to negotiate 
better pricing with their brokers; thus, forcing managers to negotiate separately on corporate access 
may lead to an increase in the overall costs, including costs that can be passed on to the fund under 
the proposed new rules.   

 

                                                 
21

 See footnote 5. 
22

 Paragraph 1.30 of the Consultation Paper. 



February 25, 2014 

Page 12 of 13 

 

 

In addition, under the current FCA rules, there is no need for brokers to itemise the cost for 
corporate access.  This arrangement provides investment managers with potentially important 
leverage to underpay for corporate access, which can lead to cheaper overall costs. Under the current 
model, the manager is paying for what the corporate access is worth to that particular manager, 
rather than what it may be worth to the broker who provides the access service.  As noted above, 
hedge fund managers trade various products and dealing commission can include, for example, swap 
spreads (which are typically wider than “pure” commission); under the current FCA rules, an 
investment manager is able to recapture some of the value embedded in such spreads given that 
there is no disaggregation requirement.  However, the proposed changes may compel investment 
managers to pay the same overall price for the services but may seriously limit managers’ ability to 
extract value from commission embedded in other products (to the detriment of hedge fund 
investors). 

 
Further, where the broker provides its services as part of a complete package, it may not or 

may be willing to separate corporate access from other services. Consequently, the investment 
manager may have to engage a separate broker to provide corporate access services only (given the 
proposed disaggregation requirement).  This may also lead to an increase of overall costs since the 
existing broker may not necessarily reduce its price for not having to provide corporate access.   

 
Level playing field 
 
The FCA states that another expected benefit to its proposals is that the proposed corporate 

access rules should encourage smaller investment managers to gain access to corporates “as it should 
reduce the potential bias by brokers towards offering access to” large managers and level the playing 
field for managers who arrange their own access directly with corporates or use third parties.23  As a 
practical matter, companies play a significant role in determining the investors with which they meet.  
Given the limits on time and resources of company management in meeting with investors, they are 
more likely to choose to meet with larger investors, whether or not dealing commissions are used to 
reward brokers for providing the service.  Accordingly, MFA believes that the FCA’s proposed rule 
may not have the intended effect.  Indeed, by prohibiting managers from paying for corporate 
access with dealing commission, it may arguably make it even more difficult or costly for small 
managers to purchase such access, whereas it will have little effect on large managers (who can either 
afford to absorb the costs themselves or obtain such service for free).  In other words, the proposed 
corporate access rules may not be able to achieve the “level playing field” as envisaged.  

 
We note that the FCA states that it does not “have an issue” with the provision and payment 

for corporate access services; only that such services should not be paid out of dealing 
commission.24   Accordingly, for the reasons discussed above, we would urge the FCA: (i) to clarify 
that where the customer/investor is a professional client and has agreed to bear the costs for 
corporate access such costs may be included in dealing commission; and (ii) to consider that 
corporate access services providing genuine insights into the relevant research should be allowed to 
be included in dealing commission.  

 
 
 

                                                 
23

 Paragraph 2.38 of the Consultation Paper. 
24 Paragraph 2.31 of the Consultation Paper. 
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The international dimension 
 
Finally, we wish to note that in the United States, investment managers can rely on Section 

28(e) of the US Securities Exchange Act of 1934 which establishes a safe harbour for “brokerage 
and research services.”  Pursuant to its interpretive release issued in 2006, the Securities and 
Exchange Commission (SEC) recognizes that “eligible research” for the purposes of the “safe 
harbour” (i.e., research that can be purchased with soft dollars) include “meetings with corporate 
executives to obtain oral reports on the performance of a company.”25  Other goods and services 
falling under the “safe harbour” include, for example, seminars or conferences if they truly relate to 
research, software that provides analyses of securities portfolios, corporate governance research and 
ratings services if they provide reports and analyses about issuers, which can have a bearing on the 
companies’ performance outlook, and consultants’ services if they provide advice with respect to 
portfolio strategy.   

 
While MFA does not wish to suggest that the FCA should necessarily adopt the position 

taken by the SEC, MFA wishes to highlight the additional operational complexity that will be 
introduced to US hedge fund managers with a UK presence.   

 
The relationship of such managers with their brokers to date has been fairly seamless, 

because while the regimes between the two countries have their differences, such differences have 
been manageable and are not too significant and do not generally impact on portfolio management 
decisions.   

 
The introduction of markedly different rules will bring considerable uncertainty, for 

example, some of what qualifies as eligible research under the SEC rules may not be regarded as 
substantive research under the FCA’s proposed narrow definition.  In many instances, a hedge fund 
is a single entity that uses managers in various locations to effect transactions.  Subjecting fund 
managers to different rules, particularly when the rules are inconsistent with the contractual and 
economic terms negotiated with sophisticated investors, will increase costs to investors and result in 
a fragmented ability to measure the benefit provided to investors of research and execution services 
globally.  This will have an adverse impact on, for example, an investment manager who aggregates 
orders across its affiliates in the UK and US.  The result will be a siloed approach that will introduce 
significant operational challenges and thus ultimately increased costs for investors (who, among 
other things, will not be able to benefit from lower costs brought about by order aggregation).  For 
the same reason, this will also similarly have an impact on UK investment managers with a US 
presence, US brokers with a UK presence and UK brokers with a US presence (given the 
importance the sell-side under the proposed new rules). 
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 Commission Guidance Regarding Client Commission Practices Under Section 28(e) of the Securities Exchange Act of 
1934 (Rel. No. 34-54165) (July 18, 2006), available at: https://www.sec.gov/rules/interp/2006/34-54165.pdf.  

https://www.sec.gov/rules/interp/2006/34-54165.pdf

