
 

 

 
 
 

 
November 6, 2013 

 
 
Via FCA Website 
 
Policy, Risk and Research Division 
Financial Conduct Authority 
25 The North Colonnade 
Canary Wharf 
London E14 5HS 
 

Re: FCA Consultation Paper CP13/9: FCA Quarterly Consultation No. 2  
(September 2013) (the “Consultation Paper”) 

Dear Sir or Madam: 

Managed Funds Association (“MFA”)1 welcomes the opportunity to provide responses to 
the Consultation Paper; MFA’s responses to the FCA’s questions are set out in the Annex to this 
letter.  Please note that we have responded only to questions set out in Chapter 14 (AIFM 
Remuneration and Guidance) of the Consultation Paper. 

By way of background, on September 27, 2012 MFA submitted a comment letter in 
response to the ESMA consultation on the Guidelines on sound remuneration policies under the Directive on 
Alternative Investment Fund Managers (the “ESMA Guidelines”).2  That letter sets out MFA’s views 
generally on the remuneration rules under the AIFMD. 

                                                 
1 The Managed Funds Association (MFA) represents the global alternative investment industry and its investors by 
advocating for sound industry practices and public policies that foster efficient, transparent, and fair capital markets. 
MFA, based in Washington, DC, is an advocacy, education, and communications organization established to enable 
hedge fund and managed futures firms in the alternative investment industry to participate in public policy discourse, 
share best practices and learn from peers, and communicate the industry’s contributions to the global economy. MFA 
members help pension plans, university endowments, charitable organizations, qualified individuals and other 
institutional investors to diversify their investments, manage risk, and generate attractive returns. MFA has cultivated a 
global membership and actively engages with regulators and policy makers in Asia, Europe, the Americas, Australia and 
other regions where MFA members are market participants. 
 
2 MFA’s comment letter is available at:  https://www.managedfunds.org/wp-content/uploads/2012/09/MFA-
comment-letter-on-ESMA-remuneration-guidelines.pdf. 
 

https://www.managedfunds.org/wp-content/uploads/2012/09/MFA-comment-letter-on-ESMA-remuneration-guidelines.pdf
https://www.managedfunds.org/wp-content/uploads/2012/09/MFA-comment-letter-on-ESMA-remuneration-guidelines.pdf
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We would be very happy to discuss our comments or any of the issues raised in the 
Consultation Paper with the FCA.  If the FCA has any comments or questions, please do not 
hesitate to contact Benjamin Allensworth or the undersigned at +1 (202) 730-2600. 

Respectfully submitted, 

/s/ Stuart J. Kaswell 

Stuart J. Kaswell 

Executive Vice President & Managing 
Director, General Counsel
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MFA Responses to Questions Posed in the Consultation Paper 
 
Q14.1 Do you agree with our guidance on when firms should implement the AIFM 
remuneration code? 
 
 We agree with the guidance on this point; it is important that the remuneration regime will 
apply only to full performance periods and will first apply to the first full performance period after 
the firm becomes authorised. 
 
Q14.2: Do you agree that a size threshold based on an AIFM’s net assets under management 
provides a sound working presumption as to whether an AIFM may disapply certain 
remuneration requirements on the grounds of proportionality? If so, what are the 
appropriate thresholds for AIF net assets under management for the two categories of 
AIFMs? 
 

As a general matter, MFA agrees with and supports the FCA’s proposal to apply a size 
threshold based on net assets under management (“AuM”) to determine whether the Pay-out 
Process Rules may be disapplied for certain AIFMs.  In this regard we note that the proposed 
definition of “AuM” refers to net assets under management; we support that proposed approach. 

 
The Consultation Paper does not specify how AuM should be calculated for the purposes of 

such threshold.  MFA notes that the Pay-out Process Rules may apply to non-EU firms in the 
following circumstances: 

 
(a) where a non-EU firm is required, as a delegate of an authorized EU AIFM 

(in this case a UK AIFM) performing portfolio or risk management, to comply with the 
AIFMD remuneration rules; and/or 
 

(b) where a non-EU AIFM becomes authorized under the AIFMD with the 
FCA (assuming the UK is the applicable “Member State of reference”) in late 2015 either 
because it manages an EU AIF or because it wishes to market its AIFs throughout the EEA 
using the AIFMD passport. 
 
In the case of a non-EU delegate of an authorized EU AIFM, MFA suggests that the AuM 

should be calculated by reference only to the AuM of the AIFs it sub-manages as a delegate.  We 
believe that this approach is consistent with the FCA’s view that, in relation to such delegates, “the 
AIFM need only put arrangements in place with respect to those staff of the delegate who have a 
material impact on the risk profiles of the relevant AIFs, and in respect of remuneration that is 
connected with the delegated activities.”3 

 
In the case of a non-EU AIFM that becomes authorised with the FCA, MFA suggests that 

the AuM should be calculated by reference only to the EU AIFs it manages and any non-EU AIFs it 
markets throughout the EEA using the AIFMD passport.   

 

                                                 
3 Paragraph 2(c) at page 8 of the draft guidance attached as Appendix 14B to the Consultation Paper (the “Draft 
Guidance”). 
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Separately, MFA suggests that the relevant proportionality thresholds should be £1.5 billion 
and £6 billion, respectively, as follows:  

 
Type of Firm AuM threshold Presumption 

AIFMs which manage 
portfolios of AIFs including 
assets acquired through use of 
leverage 

Less than £1.5 billion It is appropriate to disapply 
Pay-out Process Rules 

Greater than £1.5 billion It is not appropriate to disapply 
the Pay-out Process Rules 

AIFMs which manage 
portfolios of AIFs that are 
unleveraged and have no 
redemption rights that are 
exercisable during a period of 5 
years following the date of an 
initial investment in each AIF 

Less than £6 billion It is appropriate to disapply 
Pay-out Process Rules 

Greater than £6 billion.  It is not appropriate to disapply 
the Pay-out Process Rules 

 
 
Q14.3 Are there other regulatory requirements that should be considered equally as 
effective? 
 
 No comment. 
 
Q14.4:  Do you agree with the proposed proportionality guidance? 
 
 As a general matter, and subject to our response to Q14.2 above, MFA believes the 
proposed proportionality guidance strikes the right balance; however we have a number of specific 
concerns which are identified below. 
 
 In item c. (Other proportionality elements), the FCA “encourages comparisons to a firm’s peers 
and competitors in the UK or EEA market where relevant.”  Presumably, what is meant here is that 
a firm should compare its own situation under “Table 3 – Proportionality – other elements” with 
those of other firms.  If so, then it may be difficult in practice to do so.  For example, matters such 
as “Ownership structure”, “Risk management and monitoring” and “Level of risk” will usually be 
confidential so one firm will not know what another firm’s assessment of those factors is. 
 
 On the requirement for AIFMs to ensure that delegates of portfolio or risk management 
functions comply with the AIFMD remuneration requirements, MFA wishes to register its objection 
to such a requirement.  As we noted in our response to the ESMA consultation on the ESMA 
Guidelines, MFA is firmly of the view that the AIFMD remuneration requirements should not apply 
to payments made by the AIFM or AIF to any delegate. The Level 1 text of the AIFMD (Article 13 
and Annex II) is clear in that the remuneration principles apply only to payments to the senior 
management and staff of AIFMs; there is nothing in the Level 1 text to suggest that delegates of the 
AIFM should be subject to the remuneration principles. We note, further, that nothing in CRD3 or 
the CEBS guidelines on remuneration would suggest that it is appropriate to consider such 
payments “in scope” in CRD3.  Applying the remuneration principles to payments to delegates of 
the AIFM/AIF goes far beyond the requirements of the AIFMD Level 1 text and exceeds the scope 
of ESMA’s mandate in preparing the ESMA Guidelines; the ESMA Guidelines would also be 
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completely out of step with the CEBS guidelines in circumstances where such deviation is 
unwarranted, resulting in an unlevel playing field as between AIFMs and financial institutions 
subject to the CRD3/CEBS regime. 
 
 To the extent that the FCA, notwithstanding our arguments above, decides to keep this 
requirement in its final guidance, MFA supports the proposal by the FCA (as noted above) that the 
AIFM need only put arrangements in place with respect to those staff of the delegate who have a 
material impact on the risk profiles of the relevant AIFs, and in respect of remuneration that is 
connected with the delegated activities. 
 
Q14.5 Are there any other significant proportionality criteria on which we should focus? 
 
 No comment. 
 
Q14.6 Do you agree with the suggested approaches to allocation of payments? 
 

We agree with the FCA that payments tied to a person’s ownership stake in an AIFM should 
not be treated as remuneration and should be deemed outside of the scope of the remuneration 
guidelines.  Treatment of these types of payments as remuneration would unfairly subject the 
owners of one type of business structure to restrictions on their ownership interests.  Further, we 
believe that these types of ownership payments do not raise the policy concerns underlying the 
AIFMD’s remuneration rules.  We are concerned; however, that the proposed approaches suggested 
in Appendix 14B could have the effect of requiring AIFMs to recharacterize bona fide payments made 
in connection with ownership of an AIFM as remuneration.  AIFMs utilize a variety of profit 
allocation and payment methods to their owners in light of their business needs.  It is important that 
the remuneration guidance not unduly limit the ability of AIFMs to use legitimate methods to 
structure payments tied to a person’s ownership stake, as this would have the effect of undermining 
the stated principle that dividends and distributions to owners of AIFMs should be excluded from 
the scope of remuneration under the guidelines.  We encourage the FCA to ensure that the 
guidelines do not impose conditions or limits that would inappropriately preclude an AIFM from 
making legitimate payments to an owner in connection with that person’s ownership interest in the 
AIFM. 
 
Q14.7: Do you have any concerns on how the regulatory regime will interact with the 
taxation of partnerships or LLPs in the UK? 
 

MFA has significant concerns with the practical issues, and related costs, which may arise 
from the interaction of the regulatory regime and the regime for taxation of partnerships and LLPs 
in the UK.  Accordingly, it is encouraging that, at this stage in the process, the Consultation Paper 
contains an acknowledgement that further work will be required in relation to this issue.  The 
Consultation Paper indicates that the FCA, HMRC and industry representatives are already 
discussing the potential tax issues in relation to the deferral provisions under the remuneration rules.  
MFA welcomes this fact and wishes to offer its assistance to the FCA during this process. On 
August 9, 2013, MFA submitted a comment letter to HMRC in response to its consultation paper 
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on certain tax aspects of partnerships.  In our letter, we raised similar concerns about the tax 
implications of regulatory deferral requirements.4  

 
To assist in the discussion, MFA would also like to highlight some of the main concerns of 

the industry in respect of the interaction of the regulatory regime with taxation of partnerships or 
LLPs: 

 
• Partnerships and LLPs are generally treated as tax-transparent from a UK tax 

perspective with the result, amongst others, that partners of partnerships and 
members of LLPs will be subject to tax at the point at which partnership/LLP profit 
is allocated to such partners/members.  Such tax point will arise regardless of 
whether or not the partnership/LLP distributes such profit.  Given the deferred 
remuneration provisions, partners of partnerships and members of LLPs will 
potentially incur a tax liability on deferred income without any corresponding income 
to fund the tax liability (please see below for further discussion). 

 
• The required accounting treatment of deferred remuneration may impact upon the 

balance sheet of an AIFM and as a result may lead to an increased regulatory capital 
requirement on such partnerships and LLPs as compared with limited companies.  

 
Q14.8: Do you agree with our proposals concerning SYSC 19B.1.17R? 

 
As noted above, the deferral requirements under the remuneration rules potentially give rise 

to unfunded tax charges in the hands of partners of partnerships and members of LLPs.  MFA 
supports the FCA proposal that the deferral requirements are to be read as being on a net-of-tax 
basis and that calculation of the amount of relevant compensation to be subject to deferral is also to 
be on a net-of-tax basis.  It would be helpful if the FCA and HMRC, when carrying on the 
discussions referred to above, could consider providing further explanation as to what “net-of-tax” 
means in this context.  In terms of determining the correct amount for these purposes, for example, 
should the following be taken into account: (i) both current and future tax; (ii) both UK and non-
UK tax; (iii) both direct and indirect taxes (i.e., both income tax and national insurance); and (iv) 
possible tax benefits and/or reliefs which may indirectly arise? 

 
As a separate matter, MFA notes that the Consultation Paper discusses the relevant issues – 

and, in particular, the definition of “partner” and the meaning of “net-of-tax” – in the context of 
UK tax only.  As noted in our response to Q14.2, there may be situations where non-UK or other 
non-EU AIFMs become subject to the Pay-out Process Rules.   

 
Meaning of “net-of-tax” for a non-UK AIFM 

 
In the case of non-UK AIFMs subject to the deferral requirements, it is not clear as to 

whether or how the tax liability arising in the home country of the non-UK AIFM may be taken into 
account in calculating the “net-of-tax” amount.  Such non-UK jurisdictions may, of course, apply 

                                                 
4  MFA’s letter is available at:  https://www.managedfunds.org/wp-content/uploads/2013/08/MFA-Comment-Letter-
on-HMRC-consultation.pdf. 
 

https://www.managedfunds.org/wp-content/uploads/2013/08/MFA-Comment-Letter-on-HMRC-consultation.pdf
https://www.managedfunds.org/wp-content/uploads/2013/08/MFA-Comment-Letter-on-HMRC-consultation.pdf
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different rates of tax to the UK and/or operate a different system and basis for determining how, 
when and what tax may be due from the relevant partner/member.  

 
MFA suggests that the last paragraph in Part D, Section 2 (page 12) of the Draft Guidance 

be amended along the following lines: 
 
“The ‘net-of-tax’ basis may take into account both income tax and national insurance that arise on the 
deferred remuneration under the partnership tax rules.  The ‘net-of-tax’ basis may also take into 
account, where appropriate, any unfunded tax liability that may arise (either at the 
time the remuneration vests or in the future) as a consequence of the deferral 
requirements referred to above under applicable tax rules in the jurisdiction where 
the AIFM or its delegate is established.” 
 
(Amendments in bold) 
 
Separately, as an editorial matter, MFA believes that the reference to “SYSC 19B.1.17R”  at 

the end of the second paragraph in Part D, Section 2 (page 12) of the Draft Guidance should be to 
SYSC 19B.1.18R; that is, that part should read: 
 

“… references in SYSC 19B.1.18R to the portions of deferred variable remuneration referred to above 
should be read as being on a ‘net-of-tax’ basis and should be calculated on a ‘net-of-tax’ basis where the 
partnership is liable for tax on deferred sums as a result of the use of the proposed mechanism.” 
 
(Amendment in bold) 

 
Definition of “partner” for a non-UK AIFM 

 
Non-EU AIFMs may be owner-managed in the same manner as UK partnerships or LLPs; 

however their legal form may be different.  For example, a US LLC is, like a UK LLP, generally 
treated as tax-transparent.  However, a member of a US LLC may not be considered to be a 
“partner” within the meaning of the Draft Guidance because the term “Partner” is defined in the 
Draft Guidance to mean: “A partner of a partnership or a member of a limited liability partnership 
(LLP)”; a US LLC technically is neither of these things.  Thus, where a non-EU AIFM that is an 
LLC applies for authorization to the FCA (as the regulator in its Member State of reference) and 
becomes subject to the UK remuneration rules, it might not be able to apply the proportionality 
provisions available to partners.  MFA therefore suggests that the FCA amend the definition of 
“partner” to include other forms of entity that have similar characteristics to partnerships and LLPs; 
or include a general provision anticipating that non-UK AIFMs may interpret the relevant 
definitions and provisions in accordance with the appropriate legal form of the non-UK AIFM. 
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