
 

 

 

 

 

 

June 18, 2013 

 
Via Electronic Delivery:  
 
Daniel I. Werfel 
Acting Commissioner 
Internal Revenue Service  
111 Constitution Ave., NW 
Washington D.C. 20224 
 

Re: Managed Funds Association Comments on IRS Form 8949 

Dear Commissioner Werfel: 

Managed Funds Association (“MFA”)1 respectfully requests that the Internal Revenue 
Service (the “IRS”) reconsider the application of Form 8949 to investment funds in general and 
hedge funds in particular.  MFA and its members strongly support rules to promote accurate and 
complete tax filings; however, for the reasons discussed below, we believe that, with respect to 
investment funds, existing rules and processes achieve that objective and that the additional 
requirements imposed on investment funds by Form 8949 will add significant burdens without 
providing the IRS meaningful information that would help further achieve this objective.  MFA 
appreciates the revised instructions to Form 8949 released by the IRS, which would generally permit 
hedge funds, along with other types of investment funds, to report summary information on Form 
8949, rather than reporting all transaction detail, as previously suggested.  While the revised 
instructions provide relief with respect to the reporting requirements, requiring summary 
information as contemplated by the revised instructions will still impose significant burdens on 
investment funds, particularly hedge funds, because of the need to reconcile a fund’s records to 
produce the summary totals.  Moreover, we believe that the information that would be provided by 
investment funds on Form 8949 likely will be of little value to the IRS.   

                                                 
1
 The Managed Funds Association (MFA) represents the global alternative investment industry and its investors by 

advocating for sound industry practices and public policies that foster efficient, transparent, and fair capital markets. 
MFA, based in Washington, DC, is an advocacy, education, and communications organization established to enable 
hedge fund and managed futures firms in the alternative investment industry to participate in public policy discourse, 
share best practices and learn from peers, and communicate the industry’s contributions to the global economy. MFA 
members help pension plans, university endowments, charitable organizations, qualified individuals and other 
institutional investors to diversify their investments, manage risk, and generate attractive returns. MFA has cultivated a 
global membership and actively engages with regulators and policy makers in Asia, Europe, the Americas, Australia and 
all other regions where MFA members are market participants. 
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Reconciling information for Form 8949 reporting will impose significant burdens on 
investment funds 

As noted above, we believe that requiring investment funds to report information on Form 
8949, even in summary form, still will present significant challenges for investment funds, 
particularly with respect to hedge funds, which may have up to thousands, tens of thousands or even 
more transactions per year.  This is because investment funds reporting summary totals on Form 
8949 would be required to reconcile the information from the 1099 brokerage statements to the 
fund’s Schedule D.  With respect to hedge funds, the structure of the fund, as well as the 
information that is provided to funds by their prime brokers are important factors that contribute to 
the difficulty in reconciling 1099 statements with Schedule D. 

There are two primary structures used by hedge funds, the master-feeder fund structure and 
the stand-alone fund structure.  In the master-feeder structure, there is typically a U.S. feeder fund 
that accepts investments from U.S. taxable persons and one or more non-U.S. feeder funds that 
accept investments from non-U.S. persons and U.S. tax-exempt persons.  Each of the feeder funds 
invests substantially all of its assets into a master fund, which conducts the trading and investment 
activity.  The master fund typically is a non-U.S. entity treated as a partnership for U.S. tax purposes, 
and files an annual partnership return on Form 1065 because it has U.S.-source income and U.S. 
partners.  In the stand-alone fund structure, investors invest directly in the fund that conducts the 
trading and investment activity.  A domestic stand-alone fund typically is structured as a partnership 
for U.S. tax purposes.   

In the master-feeder structure, the master fund files the Schedule D with its partnership 
return on Form 1065, while it is common for the domestic feeder fund to receive the 1099 
statements directly from brokers, based on the broker’s information about the domestic feeder 
fund’s relative ownership of the master fund.  Under the information reporting and withholding tax 
rules that have been in place since 2001, the master fund instructs its brokers how much of its 
income is allocable to its various partners, and provides withholding tax documentation from them.  
The brokers then provide 1099 statements as if they were paying the U.S. feeder directly, and 
address the 1099 showing the U.S. feeder’s share of the income directly to the U.S. feeder.  The 
broker’s information; however, may not match the allocations made by the master fund for a 
number of reasons, including allocations that cannot be determined until after year-end or special 
tax allocations required under Subchapter K.  Further, independent of this allocation issue, there are 
other reasons that the broker’s information may not match a fund’s trading records, such as (1) the 
fund and broker may translate foreign exchange transactions at different spot exchange rates (i.e., a 
daily versus a monthly average) and/or at different points (i.e., at the trade date versus the settle 
date); or (2) the fund may elect to track multiple daily open lots in the same security as separate lots 
(and communicate this to the broker); however, under current rules, the broker tracks one lot per 
name using an average basis.   These discrepancies can lead to difficulties in trying to reconcile the 
Schedule D and the 1099 statements.  Moreover, it has come to our attention that some brokers, for 
various reasons, do not issue 1099 statements to domestic feeders in these situations, creating 
further gaps in trying to reconcile the different forms.   

Regardless of the structure used, hedge funds face difficulties in reconciling information 
because 1099 statements do not contain all of the relevant data needed to reconcile the 1099 
statements and the Schedule D, including most tax adjustments.  This is compounded by the fact 



Internal Revenue Service 
June 18, 2013 
Page 3 of 5 

 

 

that most funds use multiple prime brokers, which do not have information about the fund’s entire 
portfolio and each prime broker is thus unable to account for adjustments in light of fund positions 
held with other prime brokers.  Examples of some of the information gaps that exist on broker 
1099s include: 

 Tax adjustment information, including: wash sale loss deferrals on substantially 
identical securities (brokers only report such adjustments on identical securities), 
basis adjustments and holding period adjustments; straddle holding period 
suspensions/terminations, deferral of loss recognition; constructive sale recognized 
gains; and cost basis on contributed securities;  

 Reporting of short positions that were entered into more than 12 months before 
they are settled as long-term instead of applying the Section 1233 rules and reporting 
these as short-term; 

 Reporting a security held less than 12 months that was transferred into the client's 
account as a non-covered long-term security because, for example, the broker did 
not receive a required transfer statement or did not appropriately process a transfer 
statement that was received and reported this as a covered short-term security; 

 Reporting a security acquired due to a stock dividend, stock split, reorganization, 
redemption, etc. of a covered security incorrectly as a non-covered security with no 
acquisition date or an incorrect holding period; and 

 Using a different foreign translation exchange rate for reporting foreign securities on 
the 1099 statement than the actual exchange rate as recorded by the client.  

Further, we understand that 1099 statements are often amended (especially when clients discover 
errors on them) and this process of multiple amendments continues throughout the summer making 
it difficult to ensure that the Form 8949 that is filed is reconciled to all the information from all the 
final versions of the 1099 statements.     

Requiring investment funds to report on Form 8949 is unlikely to produce meaningful 
information for the IRS 

The revised instructions applicable to partnerships and certain other taxpayers that allows 
them to provide summary totals on line 1 or line 3 per applicable box of the Form 8949 is a positive 
step, but it does not go far enough to alleviate very burdensome reconciliations in order to produce 
information, which we believe is unlikely to be of much value to the IRS. 

Specifically, the effect of the revised instructions appears to be that an applicable taxpayer 
will report on up to 6 different Forms 8949 the summary totals of its (1) Box A short-term 
transactions, as identified on a 1099 statement by each of its various brokers, (2) Box B short-term 
transactions, as identified on a 1099 statement by each of its various brokers, (3) Box C short-term 
transactions not reported on a 1099 statement, (4) Box A long-term transactions, as identified on a 
1099 statement by each of its various brokers, (5) Box B long-term transactions, as identified on a 
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1099 statement by each of its various brokers, and (6) Box C long-term transactions not reported on 
any 1099 statement.  

For each Form 8949 filed in respect of boxes (A) and (B), it may be a fairly straightforward 
exercise to determine the amounts that are to be reported in column (d) and (e) of Lines 1 and 3 
based on summary totals provided on 1099 statements because these amounts reflect each particular 
broker’s categorization of the taxpayer’s transactions.   It should be noted, however, that not all 
1099s are reported in the same manner, and some brokers may only provide information on pdf 
print-outs that can be hard to manipulate for calculation purposes. 

The amount to be reported on column (h) for a particular box for a particular part; however, 
is based on the taxpayer’s own records.  It would seem, then, that in order for the information in 
column (h) to have a meaningful correlation to the specific transactions that aggregate to columns 
(d) and (e) for a particular box for a particular part, the taxpayer must review the information on 
each 1099 statement line-by-line to identify whether the broker has categorized transactions in a 
manner different than the taxpayer to determine the column (h) amount for a particular Form 8949. 

Even if it were possible to successfully reconcile to a broker’s statement in this manner, 
there does not appear to be much added value in so doing as it is the information in the taxpayer’s 
column (h) that seems most important.  The groupings have even less value if taxpayers are not able 
to reconcile to a broker’s statement and must resort to simplifying assumptions in column (g) in 
order to allocate what is reported in column (h) of each of its Forms 8949. 

In addition, the instructions appear to still require a taxpayer that falls under the multiple 
transaction exception to report all other codes that apply in column (f).  For investment funds in 
particular, a number of codes may apply.  However, the taxpayer would need to review the details of 
the transactions being reported on a particular 1099 statement in order to accurately answer this 
question.  More than likely, taxpayers will make simplifying assumptions thereby making the 
information reported in this column less meaningful. 

A further factor in the master-feeder structure which seems to indicate that a reconciliation 
is likely to be of little value to the IRS is the fact that a master fund’s allocation of capital gains and 
losses to the domestic feeder on a Schedule K-1 is appropriately reported by the domestic feeder 
directly on its Schedule D.  That is, the starting point of the disclosure of such capital gains and 
losses is not on the domestic feeder’s Form 8949 since it was not the taxpayer entering into the 
transactions directly.  The fact that the feeder has received a 1099 with transaction detail creates an 
8949 reconciling item that, again, provides little value particularly in situations where the allocations 
performed by the master differ than the broker’s allocation (for the reasons discussed in the prior 
section). 

Finally, hedge funds typically have annual financial statements that are audited by a third-
party accounting firm, and most hedge funds must reconcile those audited financial statements to 
their tax returns on Schedule M-3.  As such, even if hedge funds were not subject to the Form 8949, 
we believe there are already sufficient measures in place to ensure investment funds are accurately 
reporting all of their transactions.   
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Request for Relief 

Given the significant burdens that Form 8949 would impose on investment funds and the 
minimal value the information is likely to provide the IRS, we believe that investment funds should 
be exempted from being required to complete Form 8949.   

With respect to the timing of this request, we note that many hedge funds are in the process 
of completing their 2012 tax returns prior to September 15 (for those funds that requested 
extensions), so timely resolution of this issue is important for investment funds to take advantage of 
any relief granted this tax year. 

To the extent investment funds are not exempted from Form 8949, we understand that the 
IRS intends for the revised guidance to apply on a going forward basis, and not just with respect to 
the 2012 tax year.  We support that approach and encourage the IRS to formally adopt revised 
guidance on a going forward basis. 

We would be very happy to discuss our comments with the IRS.  If the IRS has any 
comments or questions, please do not hesitate to contact Benjamin Allensworth or the undersigned 
at (202) 730-2600. 

 

Respectfully submitted, 

/s/ Stuart J. Kaswell 

Stuart J. Kaswell 

Executive Vice President & Managing 
Director, General Counsel 

 


