
 

 

 

 

 

 

May 10, 2013 

 

 

Via email:  cp13_09@fsa.gov.uk 

 

Investment Funds Team 

Conduct Business Unit 

Financial Conduct Authority 

25 The North Colonnade 

Canary Wharf 

London E14 5HS 

 

Re: FCA Consultation Paper CP13/9: Implementation of the Alternative 

Investment Fund Managers Directive: Part 2 (March 2013) (the “Consultation 

Paper”) 

Dear Sir or Madam: 

Managed Funds Association (“MFA”)
1
 welcomes the opportunity to provide responses to 

the Financial Conduct Authority (“FCA”) Consultation Paper; MFA’s responses to the FCA’s 

questions are set out in the Annex to this letter.  Please note that we have only responded to 

certain questions in the Consultation Paper. 

While there are several issues covered in our responses, MFA would like to highlight the 

following key points: 

 Transitional provisions – Consistent with the approach recently announced by 

HM Treasury, MFA urges the FCA to clarify that the transitional provisions should apply 

equally to existing non-EU AIFMs as well as to existing UK/EU AIFMs to create a level 

playing field among all existing AIFMs, regardless of domicile. 

                                                 
1
 The Managed Funds Association (MFA) represents the global alternative investment industry and its investors by 

advocating for sound industry practices and public policies that foster efficient, transparent, and fair capital markets. 

MFA, based in Washington, DC, is an advocacy, education, and communications organization established to enable 

hedge fund and managed futures firms in the alternative investment industry to participate in public policy 

discourse, share best practices and learn from peers, and communicate the industry’s contributions to the global 

economy. MFA members help pension plans, university endowments, charitable organizations, qualified individuals 

and other institutional investors to diversify their investments, manage risk, and generate attractive returns. MFA has 

cultivated a global membership and actively engages with regulators and policy makers in Asia, Europe, the 

Americas, Australia and all other regions where MFA members are market participants. 
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 Regulatory status of delegates – MFA agrees with the FCA’s view that the 

delegate of an AIFM does not necessarily manage an AIF (i.e., being regarded as an 

AIFM) by virtue of the delegation. 

 Marketing – we generally agree with the FCA’s approach to the interpretation of 

“marketing” under the AIFMD and the scope of “passive marketing”.  However, we 

would encourage the FCA to clarify some of the important issues relating to “marketing” 

as further explained below. 

 Sanctions – it would be helpful for the FCA to clarify the scope of the penalties 

regime for a breach of the marketing prohibition. 

We would be very happy to discuss our comments or any of the issues raised in the 

Consultation Paper with the FCA.  If the FCA has any comments or questions, please do not 

hesitate to contact Benjamin Allensworth or the undersigned at +1 (202) 730-2600. 

 

Respectfully submitted, 

/s/ Stuart J. Kaswell 

Stuart J. Kaswell 

Executive Vice President & 

Managing Director, General Counsel 
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MFA responses to FCA Consultation Paper CP13/9:  

“Implementation of the Alternative Investment Fund Managers Directive: Part 2”  
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General MFA Comments 
 

Transitionals 

 

MFA urges the FCA to follow the lead of HM Treasury and provide that non-EU AIFMs 

will be permitted to make full use of the transitional period.  MFA notes that non-EU AIFMs are 

not mentioned in paragraph 2.37 of the Consultation Paper where it is confirmed that UK AIFMs 

will be permitted to make full use of the transitional period.   

 

MFA respectfully reiterates its view that the correct legal interpretation of Article 61(1) 

of the AIFMD must be that an existing AIFM (whether EU or non-EU) must be able to make full 

use of the transitional period as well to avoid creating an unlevel playing field between existing 

EU-AIFMs and existing non-EU AIFMs.  We note that HM Treasury has indicated in its recent 

release with questions and answers on implementation of the AIFMD that it will amend its 

regulations to provide that non-EU AIFMs will be permitted to make full use of the transitional 

period.  We fully support this approach and encourage the FCA to adopt similar rules. 

 

Delegation – letter-box entity 

 

MFA understands that, as noted in paragraph 2.24 of the Consultation Paper, the FCA 

expects to take a proportionate approach which will be more qualitative than quantitative when 

assessing whether a delegation arrangement would lead to a “letter-box entity” and that the FCA 

will not automatically presume that an AIFM is a “letter-box entity” simply because a certain 

percentage threshold has been reached on the investment management tasks delegated versus 

those retained by the AIFM; provided, of course, that the AIFM maintains an appropriate amount 

of substantive responsibility for managing the AIF.  MFA agrees with this proposed qualitative 

approach. 

 

Depositary 

 

MFA noted in its response to CP12/32 that the draft FUND 3.11.30R was, in part, 

inconsistent with Article 36(1) of the AIFMD in that FUND 3.11.30R(1)(a) requires a UK AIFM 

of a non-EU AIF marketed in the UK to use a “single” depositary where any of the depositary 

functions are performed in the UK, whereas Article 36(1) allows “one or more” depositaries to 

be used in these circumstances.  The Consultation Paper is silent on whether this inconsistency 

has been addressed.  We note that HM Treasury has indicated in its recent release with questions 

and answers on implementation of the AIFMD that it intends to clarify in its regulations that a 

UK AIFM may use one or more depositaries.  We urge the FCA to amend FUND 3.11.30R in a 

similar manner and apply a “copy-out” approach to Article 36(1), as it has with the other Articles 

of the AIFMD.  
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MFA Responses to Questions Posed in the Consultation Paper 

 

Q1: Do you have any comments on the proposed PERG guidance? 

 

Status of delegates 

 

MFA understands that the effect of the guidance under the draft PERG 16 Questions 3.7 

and 3.8 is that, subject to the condition that the delegation does not result in an AIFM becoming 

a “letter-box entity”, the AIFM’s delegate (e.g., a sub-manager) would not be managing an AIF 

(i.e., with the consequence of being considered the “AIFM”) unless that delegate is “appointed 

by or on behalf of the AIF to manage it”.  In the FCA’s view, that does not include a person 

carrying out the investment management tasks only by way of delegation. The person carrying 

out the delegated tasks is not providing “collective portfolio management” to the end-investors, 

but rather “individual portfolio management” to the delegating AIFM.    

 

MFA agrees with and supports the FCA’s interpretation on the relationship between an 

AIFM and its delegates. 

 

Definition of AIF 

 

Draft PERG 16 Question 2.54 provides that special purpose vehicles (“SPVs”) 

established by an AIFM for administrative purposes to facilitate specific transactions should not 

be treated as a separate AIF as such SPVs would merely be a means of investing capital raised by 

the AIFM rather than raising capital from investors themselves.  MFA agrees with the FCA’s 

analysis and supports this approach. 

 

Q2: Do you agree with the proposed reporting frequency for subthreshold AIFMs and the 

proposed reporting period end dates for all AIFMs? 

 

MFA agrees with the proposed reporting end dates.  We note that paragraph 2.12 of the 

Consultation Paper states that reporting will commence in January 2014, but this refers to only 

“AIFMs that have been authorised by that point”.   

 

To the extent that non-EU AIFMs, choose not to take advantage of the transitional 

provisions, we would encourage the FCA to clarify that the January 2014 commencement date 

for reporting applies to such non-EU AIFMs also. 

 

Q16: Do you have any comments on our proposed marketing guidance in PERG? Are there 

any other issues related to AIFMD marketing that should be included in the guidance? 

 

Interpretation of “marketing” 

 

MFA agrees with the FCA’s interpretation of “offering” and “placement” in the AIFMD 

definition of “marketing” in draft PERG 8.37.4 G.  In particular, we agree that, “a person offers 
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or places for the purposes of the AIFMD UK regulation when the person makes a unit of share of 

an AIF available for purchase by a potential investor.” (emphasis added)   

 

In this regard, however, we believe it would be helpful for the FCA to provide additional 

guidance to clarify that the marketing of an AIFM’s capabilities is distinct from the marketing of 

any AIF managed by that AIFM.  For example, information and documentation which is generic 

as to the AIFM’s capabilities, without referring to any AIF, would not be “marketing” since there 

is no possibility of units or shares of an AIF being “available for purchase” by a potential 

investor.  This is particularly true where the AIFM offers separately managed account products 

(which are not covered by the AIFMD since managed accounts would fall outside the definition 

of “AIF”).  Further, many AIFMs discuss market and investment trends that are not in reference 

to any specific AIF, which we believe also would not be “marketing” for purposes of the AIFMD 

UK regulation. 

 

Separately, we agree that the concept of “marketing” under the AIFMD can differ from 

that of financial promotion and, in particular, agree (as noted in draft PERG 8.37.15 G) that it is 

possible for a person to make a financial promotion without marketing an AIF. 

 

Draft documentation 

 

We note the statement in draft PERG 8.37.5 G: “Any communications in relation to this 

draft documentation do not, in our view, fall within the meaning of an offer or placement for the 

purposes of AIFMD.”  PERG 8.37.5 G relates to the exercise of marketing passport rights under 

Article 32 of the AIFMD.  However, it appears that the statement above stands as a general 

approach to marketing.  If so, it would be helpful for the FCA to clarify that draft documentation, 

whether for purposes of the Article 32 passport or for purpose of the Article 42 private placement 

regime, does not fall within the meaning of an offer or placement, and thus is not “marketing” 

under the AIFMD. 

 

“Domicile” and “registered office” 

 

Draft PERG 8.37.8 G states:  

 

“In accordance with regulation [48] (Prohibition on marketing), a person must not 

market an AIF to investors who are domiciled or have a registered office in the United 

Kingdom.  This means that an offering or placement to investors who are located 

outside of the United Kingdom may constitute marketing if it is made to investors 

who are domiciled or have a registered office in the United Kingdom.” (Emphasis 

added) 

 

We note that Article 4(1)(x) of the AIFMD defines “marketing” as: 

 

“direct or indirect offering or placement … of units or shares of an AIF … to or 

with investors domiciled or with a registered office in the Union.” (emphasis added) 
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MFA is concerned that the FCA’s approach to the concept of “domicile” and “registered 

office” may lead to significant problems in practice and we encourage the FCA to instead adopt a 

test based on residence, as understood under UK law.  For example, if a US AIFM were to 

market its AIFs to a UK domiciled individual (which was a professional investor by election) 

residing in New York, the US AIFM would still be marketing in the UK under the proposed 

regulation as, under English law, “domicile” travels with the individual.  This would be the case 

even if the individual had spent many years in New York.  Similarly, if a US AIFM were to 

market its AIFs to the New York branch of a bank incorporated in the UK, the US AIFM would 

still be marketing in the UK as the bank’s “registered office”, as understood under English law, 

is in the UK notwithstanding all the investment decisions are made in the bank’s New York 

branch.   

 

We are concerned that, under these and other likely circumstances, it would be 

impractical for a non-EU AIFM to determine the “domicile” of a prospective investor in advance 

of engaging in marketing activities.  Indeed, the test for “domicile” in the country of residence of 

the individual may well be different from that of the relevant EU Member State.  Further, we 

understand that “domicile” has different meaning in different EU Member States.  For example, 

in at least one Member State the term “domicile” has the same effective meaning as “residence.” 

 

In both cases above, there would be the added problem of the US AIFM having to 

comply both with the US rules on marketing, as well as the rule of the relevant EU Member State 

implementing the AIFMD.  Compliance with both sets of laws may not be possible because of 

conflicting requirements. In this regard we note that Article 37 of the AIFMD, which takes into 

account the issue of conflicting laws, only applies to AIFMs which, from late 2015, may apply to 

become fully-authorized under the AIFMD.  Article 37 would not be of assistance in relation to 

private placement under Article 42 of the AIFMD. 

 

Finally, if a US AIFM were to market its AIFs to a London branch of a bank with its 

registered office in the US, the US AIFM would not be marketing within the meaning of the 

AIFMD as the bank’s registered office is in the US, notwithstanding that all investment decisions 

are made by the London branch.  This would mean that a non-EU AIFM would not be subject to 

the AIFMD requirements altogether where it markets only to UK branches of non-EU 

institutions.  We assume that was not the intention of the AIFMD. 

 

We believe a test based on residence is more likely to achieve a consistent approach 

across EU Member States and with respect to other jurisdictions, avoid an overly broad 

extraterritorial reach that could result in conflicts of law, and provide greater certainty to market 

participants who need to determine whether their marketing activities bring them within the 

scope of the AIFMD.  We further believe that a residence test better ensures that the AIFMD is 

regulating marketing activity within EU Member States. We thus urge the FCA to take the 

approach of applying a residence test, rather than the narrow meaning of “domicile”.  
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Passive marketing 

 

The draft PERG 8.37.19G (4) states, as an example of passive marketing, that 

“communications in response to an approach from a potential investor with prior knowledge of 

the AIF and no previous involvement with the AIFM could be at the initiative of the investor.” 

(emphasis added) 

 

MFA understands that this is merely an example of passive marketing and that this is not 

intended to preclude other forms of passive marketing that may be employed by AIFMs.  

However, the draft guidance has led to much debate and uncertainty within the industry as to 

what can constitute “passive marketing” given the restrictive nature of the example, particularly 

in relation to dealings with existing investors.  For example, an existing investor who was 

marketed to and invested prior to 22 July 2013 may well at his own initiative approach the AIFM 

in whose AIFs he has invested to request information on additional investment opportunities 

relating to the AIFs he has already invested in or other AIFs of the AIFM.  Under the example in 

the draft PERG 8.37.19G(4), this would appear not to be “passive marketing” as the existing 

investor would have “previous involvement with the AIFM”.  It would be helpful for the FCA to 

clarify that the example is not intended to preclude any other form of passive marketing as long 

as such activity does not fall within the definition of “marketing.” 

 

MFA thus urges the FCA to rephrase that example as follows:  

 

“…communications in response to an approach from a potential investor about an 

AIF could be at the initiative of the investor.” 

 

Article 42 Register 

 

One of the conditions in the draft FUND 10.5.7G for the FCA approving the marketing of 

an AIF and including it on the Article 42 register is that:  

 

“the AIFM complies with the transparency provisions in articles 22 (Annual 

report), 23 (Disclosures to investors) and 24 (Reporting obligations to competent 

authorities) of AIFMD.” (FUND 10.5.7G(3); emphasis added) 

 

MFA believes that the drafting should be “will comply” rather than “complies”, as prior 

to an AIF being approved and included on the Article 42 register the AIF cannot be marketed in 

the UK and the AIFM therefore would not at that point be complying with the disclosure and 

transparency provisions at the time of application.   

  

In addition, it would be helpful for the FCA to clarify that an AIFM should be able to 

apply for its AIFs to be included on the Article 42 register without having to comply with the 

relevant disclosure and transparency provisions until the AIFs are actually being marketed in the 

UK.  This is because AIFMs may need first to register their AIFs on the Article 42 register in 

preparation of subsequent marketing activities.  For example, AIFMs may need at the 
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preliminary stage to identify investors’ appetite but to do so without registering the relevant AIFs 

on the Article 42 register may risk violation of the AIFMD marketing rules. 

 

Breach of the marketing prohibition 

 

 Article 48 of the draft AIFMD UK Regulation prohibits a person from marketing an AIF 

to investors domiciled or with a registered office in the UK unless the marketing is allowed 

under the AIFMD UK Regulation. 

 

 Draft PERG 8.37.15G in the Consultation Paper sets out the guidance on penalties for 

breach of this marketing prohibition.  However, the Consultation Paper is silent on what may 

constitute a breach of the marketing prohibition (as was the draft AIFMD UK Regulation).  MFA 

is of the view that it is only the marketing without the relevant AIF having been entered onto the 

appropriate register that should constitute a breach of the marketing prohibition.   In other words, 

where an AIF has been entered onto the relevant register (e.g., the Article 42 register), if the 

AIFM then fails to comply with one of the conditions set out in FUND 10.5.8G (for example, it 

fails to make available its annual report to investors), this should be regarded as a breach of the 

FCA rules on marketing rather than a breach of the marketing prohibition under Article 48 of the 

draft AIFMD UK Regulation.   

 

 Given the severity of the potential penalty for a breach of the marketing prohibition 

(being a criminal offence), MFA urges the FCA to clarify this important issue in the final PERG. 


