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Dear Sirs, 
 
AIMA/MFA Response to the Call for Evidence by the European Securities and Markets Authority (ESMA) 
regarding the evaluation of the Regulation (EU) 236/2012 of the European Parliament and of the Council on 
short selling and certain aspects of credit default swaps 
 
The Alternative Investment Management Association Limited (AIMA)1 and Managed Funds Association (MFA2 and, 
together with AIMA, “we”) welcome the opportunity to respond to ESMA’s Call for Evidence on the Regulation on 
short selling and certain aspects of CDS (“SSR”).  While we appreciate that ESMA is working according to the 
timetable in the Level 1 SSR legislation, it is difficult to perform a meaningful empirical analysis of the SSR’s 
impact with the limited data available only over four months.  We encourage ESMA to revisit its assessment at a 
later date, possibly in twelve months time, once there is more data available to conduct a meaningful analysis of 
the SSR’s impact on investors and Europe’s equity and bond markets. Nevertheless, we have provided an analysis 
of the SSR’s impact based on our polling a cross-section of AIMA and MFA members.  (The members polled have 
more than $100bn of Assets Under Management (AUM) and operate worldwide.  The poll results are included in 
this response.) 
 
The greatest problem associated with the SSR has been the lack of harmonisation of the competent authorities’ 
reporting requirements and processes for short positions.  Not only are there multiple reporting channels, but 
there are also numerous differences in the required reporting formats.  This is in contrast to the SSR’s intent, as 
approved by the EU Commission, Parliament and Council which emphasised the necessity of achieving 
harmonised implementation.  The current situation creates significant operational burdens for our members.  
This situation could be significantly improved if ESMA were to develop a single, harmonised reporting channel 
using a standard reporting format/template. Doing so would conform to the original objective of the SSR, 
namely to “ensure that provisions directly imposing obligations on private parties to notify and disclose net short 
positions relating to certain instruments and regarding uncovered short selling are applied in a uniform manner 
throughout the Union” (SSR, recital 3). 
 
A single reporting mechanism should not, however, discourage ESMA from publishing a report examining how the 
competent authorities use the data they receive from the standpoint of their regulatory duties and the needs of 
investors. We believe this analysis would support the need for revising the thresholds and increments to ensure 
that the information the competent authorities receive is of value in executing their supervisory roles.  
 
Lack of harmonisation has also created problems in the context of when and upon what criteria an individual 
competent authority can impose a short selling ban. There is no single channel by which market participants can 
monitor short selling bans. There is no standard process for announcing such bans (e.g., immediate or delayed 
implementation) and the format that such bans could take (e.g., which securities will be affected).  Again, we 
believe ESMA can play a valuable role in establishing a single channel through which information on these bans is 

                                                 
1 AIMA is the trade body for the hedge fund industry globally; our membership represents all constituencies within the sector – including 

hedge fund managers, fund of hedge fund managers, prime brokers, fund administrators, accountants and lawyers. Our membership 
comprises over 1,300 corporate bodies in over 40 countries. 

2
  MFA represents the global alternative investment industry and its investors by advocating for sound industry practices and public policies 

that foster efficient, transparent, and fair capital markets. MFA, based in Washington, DC, is an advocacy, education, and 
communications organisation established to enable hedge fund and managed futures firms in the alternative investment industry to 
participate in public policy discourse, share best practices and learn from peers, and communicate the industry’s contributions to the 
global economy. MFA members help pension plans, university endowments, charitable organisations, qualified individuals and other 
institutional investors to diversify their investments, manage risk, and generate attractive returns. MFA has cultivated a global 
membership and actively engages with regulators and policy makers in Asia, Europe, the Americas, Australia and all other regions where 
MFA members are market participants. 

http://www.esma.europe.eu/
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disseminated on a real-time basis, while developing guidance on the design of such bans that competent 
authorities would consider before these are implemented.  Giving the market at least 24 hours warning in 
advance of bans, too, would minimise the uncertainty and confusion that past bans have caused. 
 
Aside from these considerations, we would again reiterate our view that the longer-term impact of the SSR may 
yet be a deterioration in the efficiency and efficacy of European capital markets, whilst making it more difficult 
for issuers – whether banks, corporates or sovereigns – to raise capital.  Many of our members have stated that 
the restrictions on sovereign CDS, and the associated uncertainty as to whether a position is eligible to be 
treated as covered, have caused them to avoid entering into long positions in some European issuers.  
Unfortunately, it may be that the full impact of this is only felt over a longer period of time. As we have seen 
from the numerous studies undertaken by European and U.S. researchers, constraints on short selling ultimately 
harm investors’ interests, drying up liquidity, reducing price discovery, and creating other market distortions 
when hedging opportunities to limit risk are eliminated.  
 
We encourage ESMA to keep the SSR under ongoing review, potentially issuing another Call for Evidence in 
twelve months time, and look forward to working with you to provide further evidence from market 
participants.   
 
Yours faithfully,  
 
/ s /  
 
Jiří Król          
Director of Government & Regulatory Affairs   
The Alternative Investment Management Association Ltd  
 
/ s /  
 
Stuart J. Kaswell 
Executive Vice President & Managing Director, 
General Counsel  
Managed Funds Association  
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Transparency and reporting requirements  
 
Q1 Do you consider that the initial and incremental notification/publication thresholds for net short 

positions in shares and sovereign debt have been set at the correct levels? If not, what alternative 
thresholds would you suggest and why?  

 
As we explain in our response to Q.6, the SSR notification framework is not working effectively. The need 
to report via separate channels to each competent authority is inefficient, and is frequently complicated 
by  reporting systems at the national level that vary widely in the methods through which notifications are 
made. 
 
The initial and incremental notifications thresholds for disclosure of net short positions in shares and 
sovereign debt need to be considered in this context. The low levels at which they have been set further 
increases the burden on our members in terms of reporting their positions. We also note that the current 
thresholds for sovereign debt positions may be easily exceeded, hence requiring disclosure, particularly 
for the sovereign debt of small countries.  This is reflected in the responses to our poll: 

 

 
 

Our members have identified that the sovereign debt thresholds for countries with less debt, in particular 
less long dated debt, are disproportionately sensitive.  For example, an investor who shorts EUR3mm of a 
5 year Latvian bond has already crossed the current disclosure threshold.  Shorting another EUR1.25mm 
triggers an incremental disclosure.   Since the EUR threshold levels are set after applying a percentage to 
the duration adjusted amount of a Member State’s outstanding sovereign debt, we would suggest that 
applying a differential percentage serves no purpose. It creates disproportionately sensitive EUR 
thresholds for the ‘0.1% threshold’ countries.  We would propose that the percentage threshold applied to 
each sovereign issuer’s debt should be the same and set at no less than 0.5%.  We would also suggest that 
ESMA review with competent authorities whether duration adjusting each country’s debt produces an 
anomalous effect skewed by how long dated the country’s debt is. 
 
Furthermore, the current short thresholds do not align with the long disclosure regime across the EU, 
which creates multiple reporting obligations and an inconsistent representation of net positions. 
 
We, therefore, encourage ESMA to consider further whether the information the competent authorities 
receive is useful, and to share with market participants its analysis of how they use that information. This 
analysis would demonstrate that the high volume of notifications currently being submitted does not 
necessarily mean that the authorities are better able to discharge their supervisory responsibilities. 

Yes 
27% 

No 
73% 

Do you consider that the initial and incremental notification/publication thresholds 
for net short positions in shares and sovereign debt have been set at the correct 

levels? 
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Indeed, higher initial thresholds and wider increments might actually prove beneficial from the 
authorities’ vantage point.  Thresholds could also be based around average liquidity and activity in the 
associated futures market. 

 
 
Q2 What use are you currently making of information made available by competent authorities or the 

central website operated or supervised by the relevant competent authority on public disclosures of 
net short positions in shares?  

 
We note that such service providers as Bloomberg have developed systems that aggregate and publish all 
publicly reported disclosures; however, our membership makes little use of such information. We have, 
nonetheless, noted that sell-side brokers may find the information helpful in targeting investors for 
receipt of research and to bid for stock (or to which to offer stock), although these are arguably not the 
goals of the SSR.  
 
Some of our members, however, have seen evidence of other firms adopting ‘copy-cat’ trading strategies - 
where trading decisions are based solely upon shadowing other participants’ actions - which may suggest 
that some market participants are using the published information to replicate their competitors’ 
strategies. This reverse engineering of investment strategies by certain investment managers negatively 
impacts market efficiency through the ‘herding’ it generates, exacerbating the negative impact on price 
of short selling.  Herding can also result in further market distortion as a result of ‘short squeezes’. Short 
squeezes involve situations where excessive short positions are identified by market participants, who 
then enter into opposing long positions to profit from the fact that short participants must eventually exit 
their positions by purchasing relevant instruments. The influx in demand from short participants covering, 
when combined with the long positions taken by their competitors, can increase volatility and worsen 
inefficiencies, including price discovery. Such short squeezes are more likely to occur in SME and retail 
sectors, where stock borrowing is typically less liquid.  

 
 
Q3 If you had taken short positions in shares and sovereign debt before the Regulation applied, what 

impact have the notification/disclosure requirements had on your trading behaviour since 1 November 
2012?  

 
As detailed in our response to Q.6, the most obvious impact of the SSR has been its reporting burdens. 
This is particularly acute for firms employing complex strategies that may involve a higher turnover of 
trades, particularly during markets which are undergoing dramatic shifts in investor sentiment following 
major economic and political news developments. Such situations make the obligation difficult to notify or 
disclose not later than at 15.30 on the following trading day; i.e., on a "T+1" basis.  We elaborate further 
on the T+1 requirement in our response to Q7 and in our joint letter of February 8, 2013 regarding MFA's 
meeting with ESMA on the SSR.   
 
Separately, the SSR has also adversely affected our members’ ability to access the corporate management 
of the firms whose securities they trade, with some members reporting that they have been excluded from 
corporate access events as a consequence of their short positions, notwithstanding the fact that the same 
managers may have had long positions in the past, or elsewhere in their firms or in other of their funds. 
Curtailing access, in turn, hampers hedge funds’ ability to produce fundamental research on companies, 
narrowing the scope of investment opportunities whilst undermining equity markets’ price formation 
functions. It might also lead to corporate issuers losing access to funding, by failing to consider those fund 
groups that might have long and short exposures for their equity shares.  In this context, previous studies 
have shown that hedge funds were net buyers of financial equities in the weeks leading up to the 
bankruptcy of Lehman Brothers.2 
 
Some of our members have commented that they had already adjusted their trading behaviour given the 
imposition of national short-selling rules, e.g. by staying below publication thresholds.  The application of 
the SSR has, however, significantly broadened the range of securities for which this is a relevant 
consideration, meaning that many firms are less inclined to take larger short positions, and with many 
developing new sign-off procedures for disclosable short positions. Some have stopped trading certain 

                                                 
2 Credit Suisse. (12 November 2008). The Blame Game: What Caused Spreads to Widen. AES Analysis 
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instruments entirely, or allocated capital to instruments outside of Europe. This is ultimately likely to 
detract from the efficiency of European capital markets.  
 
Our poll results are as follows: 

 

 
  
 
Q4 Do you have any comments on the method of calculating net short positions in shares and sovereign 

debt (e.g. the requirement to duration adjust cash positions in sovereign debt)?  
 
 We consider that the methods for calculating net short positions in shares and sovereign debt to be 

unnecessarily complex. We identify that there are several ways in which such calculations could be 
improved so as to address: 

 

 The difference in approaches for cash sovereign debt and sovereign CDS positions (delta v duration 
adjustment). Delta and duration adjustment methods can generate different exposures for the 
purposes of the SSR, notwithstanding that the exposures could be the same economically. It remains 
possible that two economically equivalent positions could fall above and below the relevant SSR 
disclosure threshold respectively, depending on whether the positions are calculated on duration or 
delta basis. A position holder could have a greater short position for the purposes of reporting where 
the position is held in duration-adjusted cash sovereign bonds, rather than delta adjusted derivatives. 
Nonetheless, if ESMA moves towards duration–adjustment of derivatives, we consider that further 
ESMA guidance would be required to ensure consistency of calculations. In some situations, duration 
adjustment can only be achieved by using a representative reference bond, because the actual 
reference bond does not have a liquid market for which price/yield (and, therefore, duration) may be 
readily calculated. The latter determination of an appropriate representative reference bond, 
however, is currently open to individual interpretation and, therefore, inconsistencies.  

 The fact that the ‘management entity’ concept does not fit well with all group structures, meaning 
that some firms have to make specific position allocations to management entities to be compliant. 
For example, this can result in globally managed portfolios being synthetically split for disclosure 
purposes where advisors have appointed sub-advisors within fund management groups.  

 The difficulty in discovering the total issued share capital of a particular issuer, which is not always 
readily available in a central place for all jurisdictions. Consideration should be given by ESMA to a 
potential harmonised method of accessing this information for all jurisdictions. 

 Entities that operate multiple funds, making it possible to net across individual fund exposures. 

 Whether it makes sense to include broadly based index derivatives in the calculation, given the 
complications that arise if those indices’ constituents and their weights are not reported consistently. 
In this regard, we refer you to the letter of March 9, 2012 submitted by MFA in response to ESMA’s 
consultation paper 2012/98; this letter argues that broad-based indices should not be included in the 

0% 5% 10% 15% 20% 25% 30% 35% 

The notification/disclosure requirements have had 
an adverse impact on our ability to get access to … 

We have stopped trading certain instruments 

We have changed our trading strategy to stay below 
the thresholds 

We have allocated additional capital to instruments 
outside of Europe 

We have seen evidence of ‘copy-cat’ competitors 
seeking to replicate our trading strategy based on … 

We have stopped trading in Europe because of the 
regime 

If you had taken short positions in shares and sovereign debt before the 
Regulation applied, what impact have the notification/disclosure 

requirements had on your trading behaviour since 1 November 2012?  

Percentage of respondents 
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calculation as positions in broad-based indices do not correspond to positions in the underlying 
shares. 

 The difficulty in identifying the correct denominator in the calculation given the definition of ‘issued 
share capital’ in the SSR; please refer to Q7 for further detail. 

 
Q5 What is your view of the decision to adjust the monetary trigger thresholds for reportable short 

positions in sovereign debt every three months? Is there an alternative you would favour and if so 
please explain why?  

 
We have no specific view on the frequency of the adjustment of the monetary trigger thresholds. 
However, in relation to each adjustment, we encourage ESMA to: (i) publish the revised/adjusted figures 
on a scheduled date, for example, the first business day of each quarter; and (ii) publish a news alert on 
that date.  This will allow for the consistent design and implementation of compliance procedures.  

 
Q6 Do you consider that reporting mechanisms are operating efficiently?  If not, explain why and how 

they could be improved.  
 

Our membership strongly believes that the current reporting mechanisms are operating inefficiently and 
create significant (and unnecessary) operational difficulties.  Our members’ principal concern is the 
disparate range of communication methods and notification formats adopted by competent authorities.  
Each authority has implemented an approach, which, to a varying extent, is unique (as illustrated in the 
table below).  This creates confusion and is likely to detract from the quality of data received by 
competent authorities; seen in light of reporting requirements under other pieces of legislation – AIFMD, 
MiFID2, EMIR – the overall impact is significant.  This unsatisfactory approach could be readily resolved by 
implementing a single pan-European approach for collection of SSR notifications. 
 
Therefore, we encourage ESMA to remove all of these barriers to an efficient reporting mechanism by 
working with the competent authorities to establish a single reporting platform for all net short position 
disclosures (for onward distribution to the relevant competent authority).  This could be readily 
accomplished through the establishment of a single website for pan-European notifications, allowing, for 
example, single-batch uploading of notifications using one file format. This would also significantly reduce 
the costs and operational burden associated with the high frequency of notifications required by the 
current threshold levels. 
 
Should ESMA be unable to achieve this pan-European system, we suggest, as an alternative, that a 
standard form and communication method be implemented by competent authorities.  We recommend 
that ESMA create a single standard notification form in Excel format (with a specified cell in which to 
provide identification details, logo, contact details etc. to be used by each of those authorities. We also 
suggest that ESMA should agree with these authorities on a single straightforward communication method 
(e.g. an e-mailed Excel form).  This will permit our members to develop more automated solutions to the 
form completion and dispatch processes than are currently possible given the existing diversity of forms 
and communications methods. 
 
We illustrate some of these differences in the table below (albeit not exhaustive), identifying certain non-
standard aspects of several competent authorities’ approaches to illustrate how unnecessary operational 
challenges for notification requirements: 

 

Country of competent authority Notification form Communication method 

Belgium New/updated position field and 
unique ID requirement 

Confirmation by post or fax 

Finland  Use of secure e-mail system 

Germany  Differing media for private and 
public notifications. Both private 
(to BaFin) and public (to Federal 
Gazette) notifications are required 
for public notifications.  

The Netherlands “Wet ink” signature field Scan/fax and confirmation by post 
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Portugal File naming convention  

United Kingdom  Differing e-mail addresses for 
private and public disclosures 

 
We also note that some competent authorities collect unnecessary personal information on those who 
submit disclosure reports, including passport numbers and personal addresses.  We believe that this 
conflicts with the Level 1 text, which described the need to ensure that “obligations on private parties to 
notify and disclose net short positions relating to certain instruments and regarding uncovered short 
selling are applied in a uniform manner throughout the Union” (recital 3). 

 
Q7 Do you have any other comments on the reporting and transparency requirements or on their 

operation since 1 November 2012?  
 

Many of the issues set out below were mentioned in our letter of February 8, 2013 to ESMA. These are 
repeated below: 
 

Single list of shares covered  
 
There is no single list of all the shares covered by the SSR notification and disclosure requirements, 
principally because there is no complete list of shares admitted to trading on MTFs, as compared with 
regulated markets. It would be helpful if ESMA could publish a complete list of such shares and then 
periodically update that list, with the assistance of the competent authorities.  
 
Definition of issued share capital 
 
The definition of “issued share capital” used in the SSR differs materially from that employed by our 
members for other purposes, such as monitoring long positions for disclosure pursuant to the Transparency 
Directive.  The identification of the denominator in the net short position calculation is consequently not 
straightforward as there is generally no accurate, timely and reliable source for this data for those 
securities subject to the SSR provisions.  
 
Our members, therefore, believe that ESMA should arrange, first, for the proposed list of issuers whose 
securities are subject to the SSR also to reflect the current issued share capital (as defined for the 
purpose of the SSR) of each issuer and, second, to permit investors to rely upon that data for net short 
position calculation purposes.  The website of the Commissione Nazionale per le Società e la Borsa 
provides such information on issuers for which it is the competent authority and so we see no practical 
impediment to this solution. 
 
Timing of notification/disclosure  
 
Article 9 of the SSR requires position holders to calculate net short positions at midnight at the end of the 
trading day, and then to make the applicable notification or disclosure not later than at 15.30 local time 
on the following trading day; that is, on a “T+1” basis. 
 
Our members have found the T+1 requirement to be very challenging, in particular due to the time it 
takes to receive information that has been processed on the positions and reconcile that reported 
information to ensure its accuracy. The Committee of European Securities Supervisors (CESR) noted at 
paragraph 48 of its report Model for a Pan-European Short Selling Disclosure Regime that: “Experience 
from the temporary disclosure obligations introduced since autumn 2008 has shown that investors’ systems 
can cope with calculating (and then disclosing) short positions within a day of the trading taking place.”  
However, CESR’s report was drafted in the context of limited disclosure and notification obligations in 
place in some Member States at that time. The SSR is much broader in scope and scale and requires 
position holders to make complex calculations (including, for example, delta and duration adjustments, 
and the disaggregation of indices). In addition, it is unclear whether CESR’s view of investors’ systems 
took into account investors outside the EU. The express application of the notification and disclosure 
requirements to persons outside the EU (as a result of Article 10 of the SSR) means that position holders 
may be calculating and/or notifying or reporting positions well outside business hours. Given that many 
investors calculate their positions manually, non-EU investors are particularly affected by a T+1 
requirement.   
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A T+1 requirement is, in our view, unnecessarily burdensome. CESR recognised this in its report: “Delaying 
disclosures unnecessarily will lessen the value of the information but, equally, requiring disclosures to be 
made too quickly may unnecessarily burden the short sellers who are making the disclosures.  The T+1 
requirement under the SSR can be contrasted with the requirement under the Transparency Directive 
(Directive 2004/109/EC), under which major shareholdings are required to be notified to the relevant 
issuer “as soon as possible, but not later than four trading days” after the shareholder acquires or learns 
of the position.  The significant difference in the notification requirement between the SSR and the 
Transparency Directive is not justifiable on public policy grounds.  
 
Therefore, we encourage ESMA to consider recommending to the Commission a longer disclosure and 
notification period of at least until midnight the following day or, preferably, T+2. Such a 
recommendation could be made in relation to Article 45(d) of the SSR (“the operation of the restrictions 
and requirements in Chapters II and III”), on which the Commission has already sought technical advice 
from ESMA.  
 
Alternative process for notifications 
 
The Bundesanstalt für Finanzdienstleistungsaufsicht has provided an alternative process for supplying net 
short position notifications in the event that technical difficulties prevent investors from providing net 
short position notifications by its primary published means.  Our members suggest that the other 
competent authorities provide similar alternatives to enable investors to make the required notifications 
within the prescribed timescale for use in these sorts of circumstance (with any notifications made by 
these alternative means would be supplied using the primary means once technical difficulties have been 

resolved).       

Restrictions on short selling of shares and sovereign debt  
 
Q8 Have you observed any improvements in settlement performance (either your own or that of 

counterparties) since the Regulation became applicable?  
 

 One of our members has identified improvements to both performances which relates to their 
business and to that of the market in general. 
 

Q9 Have you noticed any impact on the cost or availability of securities lending since the Regulation has 
applied? Please specify any effect you have seen.  

 
We have no specific comments to make on this question. 
 
Q10 Have you observed any improvements in reducing the risks of volatility, downward spirals or 

settlement problems (e.g. inflation of shares) since the Regulation became applicable?  
 
 One of our members notes improvements in settlement problems. 
 
Q11 Has the locate rule requirement affected the way you conduct short selling? 
 

Some of our members already had in place locate procedures for shares prior to the implementation of the 
SSR, whereas others have had to change their approach (e.g. by pre-locating stocks at the beginning of the 
trading day, by way of an automated report being sent to their Prime Brokers in all the major European 
indexes).  For some of those who did not previously use locate arrangements, the locate rule has reduced 
the speed at which they can enter into short positions in certain shares (meaning that it is harder to take 
a short position than a long one, distorting price formation).   
 
In relation to sovereign debt, we identify that sovereign debt locates are often rare and are likely to 
become more difficult to source, resulting in similar but more accentuated effects to those described 
for shares. 

 
Q12 Has the definition of 'third party' in the implementing technical standards limited or constrained the 

operation of the locate confirmation or other arrangements? If so, please specify in what ways.  
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 We read the language in Art 8(1)(g) of Implementing Regulation 827/2012 to appear to prevent non-EU 
investment firms or non-EU affiliates of EU investment firms from being eligible to act as third parties 
with whom arrangements referred to in Articles 6 and 7 of Implementing Regulation 827/2012 can be 
made, unless cooperation arrangements are in place between the third country jurisdiction of the firm 
and the relevant EU Member State.   It would be helpful to clarify further the basis according to which 
such cooperation arrangements can be concluded to avoid any issues of extraterritoriality. 

 
Q13 Are there any changes which could be made to the conditions for entering into a short sale which 

would improve the efficiency of the arrangements without undermining the purpose of the measures? 
Please explain any changes you would propose.  

 
 We believe that “reasonable expectation” can be drawn prior to receipt of the locate confirmation.  ESMA 

has already accepted that these factors can occur simultaneously.  We would urge ESMA to further accept 
that an arrangement, such as entering into a prime brokerage or other legally binding agreement, is 
sufficient to establish an enforceable context in which the short selling takes place and, hence, creates a 
reasonable expectation that any subsequent short selling will lead to settlement when due. The underlying 
agreement would constitute the general foundation on which the short selling takes place; then, on a case 
by case basis, an appropriate locate would be obtained for each trade. 

 
Q14 Do you have any other comments on the existing restrictions or their operation since 1 November 

2012?  
 

We have no specific comments to make on this question. 
 
Restrictions on entering into uncovered sovereign credit default swap positions  
 
Q15 Have you noticed any effect of the prohibition on entering into an uncovered sovereign CDS 

transaction on the price and on the volatility of the sovereign debt instruments?  
 

The prohibition has led to a marked decrease in the level of activity in European sovereign CDS contracts 
(see our response to Q.16), constraining the ability of market participants to use these instruments for 
hedging risks. This is notably the case where participants do not have a static position in the bonds of that 
sovereign issuer.  Given the short time period over which the prohibition has been in place, it is difficult 
to demonstrate what impact it has had on the underlying sovereign debt market.  Further, it would be 
difficult to compensate for the effect of improved market sentiment in the Eurozone, resulting from ECB 
intervention, that has coincided with the application of the SSR.  However, some of our members have 
reported that they have stopped trading European sovereign CDS and bonds, given the regulatory and 
reputational risks.  In all likelihood, the full impact on the underlying sovereign debt market will not 
become apparent until market turbulence arises.  There is likely to be an impact on small to mid-sized 
issuers, particularly where market participants feel that the risks associated with CDS proxy hedging are 
too great, and therefore are disinclined to invest in particular European corporate or financial issuers. The 
difficulty of the correlation calculations is also of particular relevance, for example, in situations where 
portfolio hedging is undertaken across Member States using sovereign CDS index products which require 
multiple calculations by participants to track correlation with the underlying bonds.  Restrictions on CDS 
positions over the medium term will generally make it more difficult for sovereign issuers to borrow 
through long-dated securities, leading to a shortening of the average maturity profile of sovereign 
issuance as investors seek to limit their risk exposure, thereby increasing the vulnerability of sovereigns to 
short term liquidity and funding crises.  

 
This sentiment is reflected in the responses to AIMA and MFA’s poll of their members: 
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In particular, we would urge ESMA to ensure that dynamic hedging of long positions in physical sovereign 
bonds remains permissible under the SSR (see our response to Q.17). 

 
 
Q16 Have any elements of the prohibition on entering into an uncovered sovereign CDS transaction had a 

noticeable effect on your ability to hedge your exposures? If yes, please quantify the impact and 
explain where the issue arises.  

 
 There has been a marked decline in the level of activity in sovereign CDS markets, as illustrated by data 

on the net notional positions in EU sovereign CDS contracts. 
 

 
 
 
 

0% 5% 10% 15% 20% 25% 30% 35% 

We have changed our trading strategy because of 
difficulty in hedging through sovereign CDS 

We would be less inclined to trade on European 
markets because of the sovereign CDS restrictions 

Impact of the ban on uncovered sovereign CDS 

Percentage of respondents 
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This worsened liquidity has made hedging exposures more difficult.  The impact of this is likely to become 
far more apparent once government bond yields start to lift above their current historic lows.   
 

Q17 Have the restrictions on entering into an uncovered sovereign CDS led you to use any alternative 
methods for hedging your exposures? If so, please elaborate.  

 
There are several alternative hedging strategies that market participants might use to hedge their 
exposures: 

 

 Government bond futures provide a viable tool for hedging country-specific mark-to-market risk. 
 

 Taking a short position in the government bond (having located it should this be possible for the 
particular bond). 

 

 Single-name corporate CDS can be well correlated with their local sovereigns, particularly in the 
financial, utilities and telecommunications sector.  

 

 Equity indices can provide hedges for small mark-to-market risk on each country, but the 
relationship can break down during periods of significant stress or rally.  

 
Having said that, the fact that sovereign CDS might not be available as a hedge (to the extent that the 
CDS position does not qualify as a covered sovereign CDS position under Commission Delegated Regulation 
No. 918/2012) is regrettable.  As we have previously explained, the use of CDS in the sovereign market is a 
useful risk management tool and provides benefits for market participants (IMF, 2010; Stulz, 2009; Duffie, 
2010)3.  There is no conclusive evidence supporting the view that CDS market movements cause 
movements in the underlying bond market and, therefore, provide opportunities for manipulation, just as 
there is no conclusive evidence that CDS market activity somehow caused or even worsened the sovereign 
debt crisis in the Eurozone countries.  At worst, the ban could ultimately undermine liquidity in the 
underlying sovereign debt markets, undermining the ability of sovereigns to raise finance through debt 
issuance.   
 

Q18 Do you have any other comments on the requirements concerning uncovered sovereign CDS positions 
or on how they have operated since 1 November 2012?  

 
We have no specific comments to make on this question. 

 
Settlement discipline including buy-in procedures / Exemptions 
 
We have no specific comments to make on these sections. 
 
Intervention powers and emergency measures 
 
Q26 What is your assessment of the effect of temporary restrictions imposed by competent authorities on 

short selling since the application of the Regulation? Please explain.  
 

As stated in our previous submissions, we do not support short selling prohibitions in principle and believe 
that numerous empirical studies demonstrate the harmful effect of bans on market efficiency.4  AIMA’s 
own review of the bans imposed by France, Spain, Italy, and Belgium  over the period 11 August to 15 
September 2011 showed that the bans prompted falls in trading volume, widened spreads, increased 
volatility, and led to a deterioration in stock price performance. Please see the most recent AIMA-MFA 
letter of February 8, 2013, addressed to Mr Maijoor, in relation to emergency measures under the SSR. 

                                                 
3 IMF (2010), ‘IMF Staff comments on EU Commission Consultation on Short Selling’ Downloaded from: 
http://www.imf.org/external/np/eur/2010/pdf/080510.pdf   

 
4 For a recently published study, see ‘The 2011 European Short Sale Ban on Financial Stocks: Cure or Curse?’ February 2013.  Available online 

at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2213509 

 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2213509
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The lack of detail under the SSR – conditions for implementation; timing; scope, etc. - makes such 
restrictions imposed by competent authorities more problematic.  For example, we have noted that there 
does not seem to have been co-ordination among competent authorities when a short sale ban was 
imposed by one authority on the securities of an issuer that traded on several European trading venues. 
This results in significant uncertainty regarding which instruments traded on what venues will be within 
the scope of any particular restriction. Such uncertainty imposes unnecessary costs and delay upon market 
participants, including our members. Market Participants must perform extensive investigation - including 
contacting regulators and/or legal advisors - to be confident that they will comply with a particular 
emergency measure.  It must be made clear that trading, both long and short, of certain instruments 
outside of the scope of emergency measures is affected during the period before market participants 
reach absolute certainty in having their concerns addressed that particular instruments may be within the 
scope of the emergency measures.  This uncertainty has an immediate negative impact upon the liquidity 
and price efficiency of, and ultimately the investability in, such instruments.  
 
We would, therefore, strongly recommend that ESMA develop standard guidance for any emergency 
measures imposed by national competent authorities under the SSR, detailing the points that any ban 
should address.  Furthermore, bans should be announced via a single, European channel, as explained in 
our response to Q27. 
 
The above issues regarding uncertainty are also experienced, in particular, when an emergency measure 
captures derivative instruments which are referenced to global, pan-European or national indexes which 
include one or more shares subject to the emergency measure.  We identify that, even if the inclusion of 
any linked instruments is explicit, unless market participants are informed as to the specific linked 
instruments in question, the latter will incur significant investigative costs as it is not always clear 
whether a particular short restricted share is included within a particular index. This is due to the fact 
that relevant composition information for a particular index is not always freely available. Furthermore, 
notwithstanding that a restricted share may be clearly contained within an index, significant uncertainty 
is still generated as to whether a particular weighting of the share on the index must be present in order 
for index linked instruments to be short restricted.  
 
We do not believe that these costs are proportionate to the concomitant benefits.  
 
We would, therefore, propose that ESMA dissuade national competent authorities from including index 
linked instruments within the scope of any relevant emergency measures. We suggest that this be included 
as a condition for ESMA’s non-objection to proposed measures under Article 27 of the SSR. As an 
alternative, ESMA may wish to issue guidance to competent authorities that the above steps are necessary 
and appropriate in the case of any proposed emergency measure. 

 
Q27 In the case of emergency bans, 
 
a) Is the information to be published according to Art. 25 of the Regulation sufficient?  

Article 25(2) specifies that the notice shall specify at least details of: (a) the measures imposed including 
the instruments and classes of transactions to which they apply and their duration; (b) the reasons why 
the competent authority believes it is necessary to impose the measures including the evidence supporting 
those reasons.   

 

Our members are concerned that this information is insufficient to provide a suitable degree of clarity as 
to the scope of emergency measures bans, particularly with regard to the types of financial instruments 
covered (e.g., indices, depositary receipts and derivatives). Based on the recent experiences of 
emergency measures, we believe that there are opportunities to improve communications about such bans 
and how they operate (see, below).  

 
b) If no, please explain what other/additional information should be provided when introducing an 

emergency measure.  
 

It is the overarching intention of AIMA/MFA and their members to ensure full and expeditious compliance 
with emergency short sale bans. We have identified certain key areas which would further this goal. 
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Similarly, we argue that emergency measure introduced by ESMA pursuant to Article 28 of the SSR should 
also be issued in accordance with the recommendations below.  
 

Effective communication of emergency measures 

Any single stock short sale bans must be communicated effectively, and investors must be given sufficient 
time to  act on those bans, particularly given the existence of so many different national competent 
authorities.  We believe that it is procedurally unrealistic to monitor each competent authority’s website 
on a real time basis to establish when a short sale ban is to be implemented, particularly since there are 
generally no pages on these websites dedicated to such announcements and cooperation between 
competent authorities needs to be further improved.  
 
Our members strongly suggest that ESMA takes action under its co-ordination role to establish a single 
harmonized system to publish announcements made consequent to any emergency measures contained in 
the SSR.  Such announcements would include the salient details of such emergency measures and could 
also identify any other competent authorities which plan to put in place similar emergency measures in 
relation to particular issuers’ securities. This will permit our members, their clients and investors 
generally to monitor a single page to ensure that they are able to impose the necessary trading 
restrictions in a timely manner when such bans are imposed.  
 
It would also be extremely helpful for emergency measures to be announced via a regulatory information 
service (such as RNS provided by the London Stock Exchange or PR Newswire Disclose provided by 
PRNewswire). This would be particularly useful in relation to temporary bans lasting 24 hours or less, as it 
would negate the requirement for market participants to continually check intra-day the websites of 
relevant competent authorities or, if centralized, ESMA. 
 
When announced, it would also be particularly useful to have the Stock Exchange Daily Official List 
(SEDOL) codes of all securities to which each emergency measure applies; this would also answer any 
questions about which, if any, ADRs and GDRs fall in scope.   
 
24 hours notice of emergency measures and competent authority guidance 
 
We strongly suggest that at least 24 hours advance notice be given to market participants prior to the 
imposition of any emergency measures. Article 27 of the SSR gives ESMA powers to perform a facilitation 
and coordination role in relation to emergency measures undertaken by competent authorities. Although 
our respective members appreciate that ESMA is only provided with a 24-hour period in which to issue an 
opinion on the proposed measures, we believe that it would aid the certainty in the markets greatly if 
ESMA would, request that all competent authorities proposing emergency measures provide investors and 
the markets with at least 24 hours’ advance notice. This would allow market participants to implement 
appropriate controls to ensure compliance. Such advance notice would reduce the potential for confusion 
and market disruption that could have a destabilizing effect. We would note the example of the recent 
restriction on uncovered short sales of Italian shares; the restriction was announced on November 11, 
2011, but took effect only on December 1, 2011.  Advance notice of emergency measures would help in a 
several ways. For example, it would allow time for market participants to translate and consider in depth 
the exact text of the announcement – and, if necessary, to raise questions before the relevant competent 
authority – thereby avoiding confusion and potential for unintentional non-compliance. Furthermore, it 
would allow positions which would be in contravention of the emergency measures to be unwound in an 
orderly manner, to the benefit of all market participants. 
 
We also believe that competent authorities should, in advance and in anticipation of any restriction, 
produce clear guidance or FAQs on the scope of any proposed emergency measures, and publish the 
guidance at the same time as the emergency measures.  In this regard, ESMA could perform an extremely 
valuable function by working with competent authorities to develop guidance or FAQs for bans more 
commonly applied (e.g., a restriction on short selling of all shares of issuers of a particular Member State). 
In this manner, there would be a set of FAQs which could then be standardised for use by competent 
authorities in relation to their individual emergency measures.  
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The Annex to this response, below, sets out our initial thoughts as to matters which such guidance might 
usefully cover. We would be very happy to work with ESMA towards the creation of more detailed 
guidance or FAQs.  
 
Translations of instruments specifying bans  
 
If ESMA adopts a single notification channel for short-selling bans, this should also include translation of 
bans into all EU languages, made possible by a 48-hour notice period before any ban comes into effect.  
Failing this, ESMA should at least require translation of bans (and any accompanying guidance or FAQs) 
into those languages ‘common in the sphere of finance’ (which is the formulation used in the UCITS 
framework). 
 
Use of harmonised terms 
 
We believe that harmonised key definitions and terms should be utilised to the greatest degree possible. 
In relation to emergency measures imposed by Member States, a number of concepts and definitions 
relating to short selling were agreed during the legislative process through which the SSR passed and are 
now harmonised across the EU. Moreover, the market understands these terms. We believe that ESMA can 
play an extremely helpful role in encouraging those Member States which intend to introduce emergency 
measures to make use of these concepts and definitions unless there is a valid pressing reason not to do 
so. For example, the term “short sale” should have the same meaning when used in the context of short 
selling bans as it does in the SSR. A disciplined lexicon will help the market in understanding, as soon as 
possible, the scope and intentions of a given national ban, thereby making the introduction of such 
measures more efficient and less disruptive.  

 
Q28 Do you consider the current thresholds set to identify a significant intra-day fall in the price of 

financial instruments are appropriate for all instruments? If not, what different thresholds should be 
set and why?  

 
 We have no specific comments to make on this question. 
 
Q29 Do you consider thresholds should be set for significant price falls in UCITS and commodity 

derivatives? If so, how should they be set and at what levels?  
 
 We have no specific comments to make on this question. 
 
Q30 Do you have any other comments on the provisions of the Regulation concerning intervention powers 

and emergency measures or on how they have operated since 1 November 2012? 
 
 We have no specific comments to make on this question. 
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ANNEX 1 
 
Summary of Considerations for Short Sale Bans  
 

1. When does the ban take effect? Is the competent authority willing to provide more than 24 hours’ notice?  

2. What means has the competent authority taken to publicise the ban, ensuring that the financial community 
becomes aware of the ban as quickly as possible? Has the competent authority published the ban on a regulatory 
information service?  

3. What is the scope of the ban? What products does it cover? Is there a list specifying which products are 

covered and does it provide clarity for products about which there may be confusion?  

4. Does this ban differ from prior bans imposed by the competent authority and if so, what are the specific 

differences?  

5. Does the competent authority’s prior interpretive guidance/FAQ continue to apply? If not, what substitute 
guidance has the competent authority prepared? Would ESMA’s pro forma FAQs apply or has the competent 
authority issued its own set of FAQs and identified specific points of departure from the ESMA pro forma FAQs?  

6. Has an English language translation of all requirements and interpretive materials been published?  
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ANNEX 2 
 
AIMA/MFA Member Poll 
 
In order to inform our response to ESMA’s Call for Evidence, AIMA and MFA worked together on a poll of a sample 
of our members.  The results of the poll have been used to illustrate points made in this submission.  The profile 
of respondents is described below: 
 

 
 
 

 
 

US 
15% 

EU ex. UK 
8% 

UK 
7% 

Global 
70% 

What is your primary region of operation? 

11% 

8% 
0% 

7% 

22% 

22% 

30% 

AUM 

<$100m 

≥$100m, <$250m 

≥$250m, <$500m 

≥$500m, <$1bn 

≥$1bn, <$5bn 

≥$5bn, <$10bn 

≥$10bn 


