
 

 

 
 
 
 

February 4, 2010 
 
Mr. Kevin Brown 
General Counsel, Legal Division 
Massachusetts Department of Revenue 
P.O. Box 9551 
100 Cambridge Street 
Boston, MA 02114-9551 
 
Re: Investment Management Trade or Business 
 
Dear Mr. Brown, 
 

Managed Funds Association (“MFA”)1 seeks your assistance to clarify the 
Massachusetts Department of Revenue’s (the “Department”) audit guidelines for determining 
when investment management is a trade or business for purposes of Massachusetts tax law.  
We respectfully ask for this clarification because the Department’s recent audit activities 
have increased uncertainty among our Massachusetts members regarding the appropriate 
standards to use when determining whether their investment management activities are 
properly regarded as constituting a trade or business for purposes of Massachusetts tax law.  
This uncertainty is a growing business concern for the numerous Massachusetts-based 
professionally managed investment funds, as it could have significant effects on the 
deductibility of certain expenses taken by these funds and their Massachusetts resident 
investors, and in turn on the manner in which the funds operate their business.  MFA 
represents professionally managed funds in the alternative investment industry, many of 
which actively operate in the Commonwealth of Massachusetts. 

 
As you are aware, Massachusetts tax law (which is based on Federal tax law) looks to 

general standards rather than bright-line tests when determining the existence of a trade or 
business for tax purposes.2  However, we understand that the Department has developed 
certain audit guidelines to help it identify activities that constitute a trade or business for 

                                                 
1   MFA is the voice of the global alternative investment industry. Its members are professionals in hedge funds, 
funds of funds and managed futures funds, as well as industry service providers. Established in 1991, MFA is 
the primary source of information for policy makers and the media and the leading advocate for sound business 
practices and industry growth. MFA members include the vast majority of the largest hedge fund groups in the 
world who manage a substantial portion of the approximately $1.5 trillion invested in absolute return strategies. 
MFA is headquartered in Washington, D.C., with an office in New York. 
 
2 See generally, Comm’r v. Groetzinger, 480 U.S. 23, 34 (1987) ("We accept the fact to be engaged in a trade or 
business, the taxpayer must be involved in the activity with continuity and regularity and that the taxpayer's 
primary purpose for engaging in the activity must be for income or profit.").  We have not included a discussion 
of authorities in this letter, but would welcome the opportunity to supplement our letter with such a discussion, 
if that would be helpful. 
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Massachusetts purposes.  It is also our understanding that these guidelines may differ from 
the standards commonly understood by our membership.       
 

The absence of clear transparent guidance in this area, coupled with recent positions 
taken on audit, creates significant business risk for Massachusetts-based fund managers with 
respect to how they manage and operate the activities of their funds and with respect to how 
they report and manage this uncertainty for their investors.  This uncertainty could also place 
them at a competitive disadvantage compared to asset managers located in other jurisdictions, 
where the law is more settled.   

 
We would appreciate the opportunity to meet with you to discuss this industry-wide 

issue in further detail and collaborate with you on possible solutions (including the 
development of audit guidance) that take into account the concerns of the Commonwealth 
and our members.   
 

MFA will contact you by telephone to coordinate a meeting with MFA staff and with 
some of our members, preferably sometime in February.  In the meantime, please contact me 
or Carl Kennedy at 202-367-1140 with any questions or concerns. 
 

Thank you for your attention to this matter and we look forward to meeting with you 
soon. 
 

Sincerely, 
 

      /s/ Stuart J. Kaswell 
 

Stuart J. Kaswell 
Executive Vice President and Managing 
Director, General Counsel 

 
 
 


