
 

 

 
August 3, 2009 

 
The Honorable Neal S. Wolin 
Deputy Secretary 
Department of the Treasury 
1500 Pennsylvania Avenue, N.W. 
Washington, DC 20220 
 

Michael Mundaca 
Deputy Assistant Secretary - 
International Tax Affairs 
Department of the Treasury 
1500 Pennsylvania Avenue, N.W. 
Washington, DC 20220 
 

The Honorable Douglas H. Shulman  
Commissioner 
Internal Revenue Service 
1111I Constitution Avenue, N.W. 
Washington, DC 20224 

James H. Freis 
Director 
Financial Crimes 
Enforcement Network 
Department of the Treasury 
P.O. Box 39 
Vienna, VA 22 183-0039 
 

 
Re:  Application of FBAR Requirements to Private Investment Funds 

 
Dear Sirs: 
 
 Managed Funds Association (“MFA”)1 respectfully requests that the Department of the 
Treasury (“Treasury”) and the Internal Revenue Service (the “IRS”) issue specific official 
guidance with respect to the application of the requirements imposed on certain U.S. persons to 
file the Report of Foreign Bank and Financial Accounts (commonly referred to as “FBAR” or TD 
F 90-22.1) for investments in hedge funds and other private investment funds. MFA and others 
have been seeking such official guidance since 20062 and MFA respectfully submits that the 
events in the weeks immediately prior to the most recent June 30 deadline for filing FBAR forms 
make it manifestly evident that prompt action by Treasury and the IRS is necessary. 
 

MFA supports the procedural recommendation made by the Tax Section of the New York 
State Bar Association in a letter to all of you dated July 17, 2009 (the “NYSBA Letter”) for a 

                                                      
1 MFA is the voice of the global alternative investment industry. Its members are professionals in hedge 
funds, funds of funds and managed futures funds, as well as industry service providers. Established in 
1991, MFA is the primary source of information for policy makers and the media and the leading advocate 
for sound business practices and industry growth. MFA members include the vast majority of the largest 
hedge fund groups in the world who manage a substantial portion of the approximately $1.5 trillion 
invested in absolute return strategies. MFA is headquartered in Washington, D.C., with an office in New 
York. 
 
2 MFA made the following submissions to the IRS relating to FBAR concerns: MFA letter dated June 19, 
2009; MFA letter dated May 13, 2009; MFA letter dated April 9, 2008; MFA letter dated May 7, 2007; and 
a letter dated June 19, 2006 by the law firm of Schulte, Roth & Zabel LLP (collectively, the “Prior 
Submissions”).  Copies of the Prior Submissions are available on MFA’s Web site at: 
www.managedfunds.org. 
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one-year moratorium on FBAR filings not related to a traditional financial account (as defined 
below).3  

 
 In its Prior Submissions, MFA asked for guidance concerning whether a hedge fund or 
other private investment fund organized outside of the United States constituted a “financial 
account” for purposes of FBAR and, if such a fund was treated as a “financial account”, how the 
IRS should resolve a variety of collateral issues arising under FBAR. In its most recent 
submission of June 19, 2009, MFA stated that there was “widespread confusion” concerning 
these basic questions and urged the IRS to issue an announcement clarifying that, until the IRS 
issued further guidance, it should not treat a hedge fund or other private investment fund 
organized outside of the United States as a “financial account” for purposes of FBAR 
compliance.  MFA has noted that the IRS had followed precisely this course of action to allay 
concerns about the definition of “United States person” for the current FBAR filing season.4  That 
is, we believe that the IRS’s issuance of Announcement 2009-51 to clarify the definition of 
United States person is precedent for Treasury and the IRS to take the requested action. 
 

MFA respectfully submits its concerns regarding the IRS’ process in issuing guidance in 
advance of the June 30, 2009 filing deadline.  To date, the IRS has not published any official 
guidance on the question of whether an offshore hedge fund or other private investment fund is 
treated as a “financial account” and, as a result, managers of affected funds and others were 
forced to make filing decisions by June 30, 2009 based only on unofficial statements delivered by 
certain IRS personnel at an industry forum on June 12, 2009 and through a series of press reports. 
These unofficial public pronouncements did not provide practitioners and other affected parties 
with adequate notice or an opportunity to submit comments. The absence of official statements 
from senior Treasury or IRS officials or official guidance in the form of Treasury or IRS 
proposed rules, notices or releases (which provide an opportunity for public comment) has caused 
great consternation and confusion among practitioners and other affected parties in light of the 
significant penalties for non-compliance.   

 
Following our most recent submission and the release of unofficial statements by certain 

IRS personnel, senior IRS officials specifically advised MFA that no official guidance would be 
forthcoming until the IRS has had an opportunity to fully examine all of the issues and to 
determine an appropriate process to provide guidance.  In lieu of the requested official guidance, 
the IRS modified its Web site list of frequently asked questions to announce an extension to 
September 23, 2009 for filings by persons who had only recently learned that they may have an 
FBAR filing requirement (where certain conditions were satisfied). In the absence of prompt 
official guidance, however, persons who took advantage of the extension will have no better 
information than those who made timely June 30, 2009 filings. Moreover, neither group will 
know whether they must file as attachments to their FBARs tax returns for prior years or be able 
to answer correctly the series of questions identified by MFA and others that follow from a 
conclusion that a hedge fund or other private investment fund organized outside the United States 
is to be treated as a “financial account” under FBAR.  As noted above, given the severity of the 
penalties now imposed for failures to comply with the FBAR requirements, MFA believes that 
the absence of guidance on such fundamental questions creates a grave and punitive situation for 
FBAR filers who wish to comply. 

 

                                                      
3 The NYSBA Letter makes several other recommendations, comments and points on which MFA does not 
take an official position.  
4 Announcement 2009-51, 2009-25 I.R.B. 1105 (June 5, 2009).  
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Based on the foregoing, MFA respectfully requests that Treasury and the IRS take swift 
and deliberate action to resolve these issues.  Given the urgency of the situation, MFA supports 
and commends to you the procedural recommendation set forth in the NYSBA Letter.  
Specifically, MFA supports, as a first step, the proposed one-year moratorium on requiring any 
FBAR filing that does not relate to a “traditional financial account”.  For this purpose, a 
“traditional financial account” would be limited to bank accounts, brokerage accounts and mutual 
funds5.  In MFA’s view, a one-year moratorium would be beneficial both to the IRS and to 
taxpayers for a number of reasons, including the following: 

 
o It would provide the IRS with sufficient time to provide comprehensive 

guidance to taxpayers before they are required to take further actions. 
 
o It would enable the IRS to determine whether there are any questions 

concerning its legal authority to provide the necessary official guidance, and 
to have such authority clarified if necessary. 

 
o It would bring an end to the current period of confusion in which taxpayers, 

lacking official guidance but facing strict non-compliance penalties, are 
forced to make decisions that may lead to unnecessary filings and a pattern of 
filings that is so varied from taxpayer-to-taxpayer that those filings have less 
utility to the IRS and other recipients. 

 
o It would eliminate the need for the IRS to divert its attention to issues such as 

those concerning the scope of the extended September 23, 2009 filing date 
and focus instead on prescribing comprehensive and coherent official 
guidance that will both reflect the increasingly important role of FBAR 
filings in law enforcement and be capable of consistent application by all 
taxpayers on a timely basis. 

 
Finally, as noted in the NYSBA letter and in MFA’s letter of June 19, 2009, the decision 

of the IRS to issue Announcement 2009-51 provides ample precedent for granting a one-year 
moratorium. While we acknowledge that the issuance of official guidance on the underlying 
substantive issues is an urgent matter, MFA respectfully submits that such a process can best be 
carried out if Treasury and the IRS grant the requested one-year moratorium for filings that do not 
relate to a “traditional financial account”. 
 

                                                      
5 For the purposes of determining whether a fund is a “traditional financial account”, we believe that the 
term “mutual fund” should mean an open-end company under the Investment Company Act, which is 
required to provide its shareholders the right to redeem shares on a daily basis. 
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 We stand ready to respond to your questions and otherwise facilitate the prompt 
resolution of both the procedural and substantive issues that FBAR presents.  Please feel free to 
contact my colleague, Carl Kennedy at 202.367.1140 if you have additional questions or if we 
can provide additional information that would assist you in responding to our request. 
 
      Respectfully submitted, 

      /s/ Richard H. Baker 

      Richard H. Baker 
      President & C.E.O. 
 
cc:  Clarissa C. Potter 

Acting Chief Counsel 
Internal Revenue Service 

 
J. Richard Harvey, Jr. 
Senior Advisor to the Commissioner 
Internal Revenue Service 

  
Christopher B. Sterner 
Acting Deputy Chief Counsel - Operations 
Internal Revenue Service 

 
Jamal El-Hindi 
Associate Director 
Regulatory Policy & Programs Division 
Financial Crimes Enforcement Network 
Department of the Treasury 
 
John Harrington 
International Tax Counsel 
Department of the Treasury 

 
Linda Kroening 
Assistant Deputy Commissioner-Services & Enforcement (SE) 
Internal Revenue Service 

 
Michael DiFronzo 
Deputy Associate Chief Counsel (International) 
Internal Revenue Service 

 
Sara M. Coe 
Deputy Div. Counsel (Small Business/Self-Employed Division) 
Internal Revenue Service 

 
Beth Elfrey 
Director, Fraud/Bank Secrecy Act 
(Small Business/Self Employed Division) 
Internal Revenue Service 
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Carol P. Nachman 
Senior Technical Reviewer 
Branch 2 (CC:PA:B02) 
Internal Revenue Service 

 
Byron A. Christensen 
Attorney-Advisor 
Tax Legislative Counsel 
Department of the Treasury 

 
Samuel Berman 
Special Counsel 
Div. Counsel (Small Business/Self-Employed Division) 
Internal Revenue Service 

  

 


