
 

 
 
 
 

September 4, 2009 
 
 

Via Electronic Filing:  
  
Committee of European Securities Regulators 
11-13 avenue de Friedland 
75008 Paris 
France 
 

Re:  Managed Funds Association Response to Call for Evidence on mutual 
recognition with non-EU jurisdictions 

 
Dear Sir or Madam: 
 

Managed Funds Association (“MFA”)1 welcomes the opportunity to provide comments 
to the Committee of European Securities Regulators (“CESR”), in response to CESR’s call for 
evidence on mutual recognition with non-EU jurisdictions (the “Call for Evidence”).  As noted in 
the Call for Evidence, financial markets and market participants have become increasingly global 
and interconnected.  Because of this increased globalization, we believe that it is essential for 
policy makers to coordinate and cooperate in their regulatory and enforcement efforts. 

 
The Call for Evidence asks for comment from market participants in three primary areas:  

trading venues, intermediaries, and products, including collective investment schemes.  Set out 
below are MFA’s views on international coordination generally, as well as our views with respect 
to coordination regarding regulation of centralized counterparties (“CCPs”) for clearing of over 
the counter (“OTC”) derivatives and collective investment schemes. 

 
Hedge funds are among the most sophisticated institutional investors and play an 

important role in the global financial system.  They are active participants in the commodity, 
securities and OTC derivatives markets.  They provide liquidity and price discovery to capital 
markets, capital to companies to allow them to grow or improve their businesses, and 
sophisticated risk management to investors such as pension funds, to allow those pensions to 
meet their future obligations to plan beneficiaries.  Hedge funds engage in a variety of investment 
strategies across many different asset classes.  The growth and diversification of hedge funds and 
other alternative investment funds have strengthened global capital markets and provided their 

                                                 
1  MFA is the voice of the global alternative investment industry.  Its members are professionals in 

hedge funds, funds of funds and managed futures funds, as well as industry service providers. 
Established in 1991, MFA is the primary source of information for policy makers and the media 
and the leading advocate for sound business practices and industry growth. MFA members include 
the vast majority of the largest hedge fund groups in the world who manage a substantial portion 
of the approximately $1.5 trillion invested in absolute return strategies.  MFA is headquartered in 
Washington, D.C., with an office in New York. 
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investors with the means to diversify their investments, thereby reducing overall portfolio 
investment risk.  As investors, hedge funds help dampen market volatility by providing liquidity 
and pricing efficiency across many markets.  Each of these functions is critical to the orderly 
operation of capital markets and the global financial system as a whole. 

Hedge funds invest in assets and markets around the globe.  Hedge fund investors are 
comprised of sophisticated investors from around the globe.  Because of their global presence, 
hedge funds are subject to a variety of regulatory jurisdictions, with respect to the marketing and 
selling of the funds, as well as the management and trading activities of the funds.  In light of the 
global nature of the hedge fund industry we believe that global coordination should be an 
essential component of regulatory reform efforts, though we believe that it is not necessary for 
there to be one global regulatory structure.  Currently, there is a general lack of coordination 
among the various regulatory frameworks for hedge funds, which vary significantly from 
jurisdiction to jurisdiction.  

 
The International Organization of Securities Commissions (“IOSCO”), policy makers and 

regulators in the United States and the European Union, as well as policy makers and regulators 
in other countries are currently undergoing reviews of the regulation of financial entities, 
including hedge funds, and financial markets.  It is critical for policy makers and regulators to 
coordinate these regulatory reform efforts to eliminate, when possible, unnecessary duplication 
and inconsistency in regulation, and to avoid creating inappropriate barriers to participation 
within their respective jurisdictions, so that hedge funds can continue to provide benefits to 
markets and investors around the globe.  We encourage policy makers and regulators in the 
United States, the European Union, Asia and elsewhere to continue to engage in an active 
dialogue on international financial regulation and to cooperate in their regulatory and 
enforcement efforts.2 

 
We believe that this suggestion is consistent with the U.S. Administration’s approach to 

international coordination on regulatory reform.  That approach is set out in the following speech 
by U.S. Treasury Assistant Secretary for International Monetary and Financial Policy, Mark 
Sobel: 

 
The U.S. strategy was premised on the reality that, on the one hand, regulation is 
a national activity and the responsibility for sound regulation begins at home, and 
on the other, that our financial system is global and financial stress can spread 
easily and quickly across national boundaries.  The benefits of dynamic and 
efficient global financial markets also need to be preserved.  Yet the challenge 
we face is how to square the circle – how do we preserve the dynamism of our 
markets while strengthening and respecting the national character of regulation?  
The answer is to be found in robust regulation at home and strong cooperation 
internationally, working especially through standard setting bodies and the 
informal coordination of the FSB, with a view to ensuring more consistent and 
convergent approaches and avoiding regulatory gaps, spillovers, and regulatory 
arbitrage… 
 

                                                 
2  MFA has submitted several letters to IOSCO, in response to that organization’s requests for public 

comment on the following areas of regulatory reform:  Direct Electronic Access, Hedge Funds 
Oversight, Regulation of Short Selling and Unregulated Financial Markets and Products.  MFA’s 
comment letters are available on its website, www.managedfunds.org. 
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We will never be identical.  But there is much that can go wrong if we do not 
respect our differences while working to forge consistency around high quality 
standards and practices anchored in the global financial system.  Further in a 
world of mobile capital, no single jurisdiction can achieve its regulatory 
objectives in isolation.  Hence, we cannot go our own ways, deviating 
significantly from international standards or practices, and exposing global 
markets to the risk of fragmentation.  Nor should we impose standards on one 
another if we are not identical.  Rather, we should pragmatically ensure that both 
sides achieve high quality and similar outcomes in our regulatory and 
supervisory practices and that our firms can operate in each others' jurisdiction 
without encountering needless friction. 3 
 
We believe that striving to achieve the balance described by Assistant Secretary Sobel is 

the right approach to international coordination.  We encourage policy makers and regulators 
around the globe to continue their efforts working through the G-20, the Financial Stability 
Board, IOSCO and others to achieve this balance. 

 
Regulation of Central Counterparties for OTC Derivatives 
 
The Call for Evidence requests comments on access to exchanges and regulated markets, 

including derivatives exchanges.  MFA strongly supports international coordination of regulation 
and oversight of the credit default swaps (“CDS”) and other OTC derivatives markets.  The 
European Commission (the “EC”), similar to efforts of U.S. financial regulators, including the 
Department of Treasury, Commodity Futures Trading Commission, Securities and Exchange 
Commission, Federal Reserve Board, and the New York Federal Reserve, has undertaken a 
review of the OTC derivatives markets, focusing particularly on the role and impact of credit 
default swaps. A consensus is emerging within the European Commission and the United States 
to establish a regulatory system that would require standardized CDS be cleared on a CCP 
facility.  A CCP will serve to bring transparency to the market and lessen the potential for 
systemic risk.  The G-20 leaders in their post-London statement (the “G-20 Declaration”) stated: 
“we will promote the standardization and resilience of credit derivatives market, in particular 
through the establishment of central clearing counterparties subject to effective regulation and 
supervision.”4 

 
In light of the global nature of OTC derivatives markets, we believe that a coordinated 

approach to the regulation of these markets is critical.  As such, MFA has significant concerns 
about the European Commission’s seemingly anti-competitive requirement that market 
participants must use a European-based CCP to clear CDS on European-reference entities and 
indices.  This requirement would create an unlevel playing field and would give CCPs located in 
the European Union an unfair competitive advantage over CCPs located outside of the European 
Union.  MFA generally supports the establishment of a globally harmonized regulatory 
framework regarding the use of a CCP to clear standardized credit default swaps. MFA has been 

                                                 
3  June 29, 2009 speech to the European Forum of Deposit Insurers at the Fédération Bancaire 

Francaise, available at:  http://www.ustreas.gov/press/releases/tg196.htm. 
 
4  G-20 Declaration on Strengthening the Financial System, available at:  

http://www.g20.org/Documents/Fin_Deps_Fin_Reg_Annex_020409_-_1615_final.pdf. 
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actively engaged for years with industry groups and global regulators to achieve this goal.  MFA 
believes, however, that the EC’s approach of mandating CCPs be located within the European 
Union to be able to clear European-reference CDS is inconsistent with such a goal. Exchange 
trading and clearing should be open, accessible and competitive. The EC approach represents a 
step back from global harmonization and may well lead to greater market fragmentation, which is 
at odds with improving safety, soundness and transparency. 
  

Collective Investment Schemes 
 
 The Call for Evidence also requests comment on whether the topic of collective 
investment schemes should be of primary relevance.  Policy makers in the United States and in 
the European Union have undertaken efforts to enhance the regulation of alternative investment 
funds, including hedge funds, and their advisers.  IOSCO has also completed a public 
consultation on hedge fund regulation and has issued a final report with six principles for 
regulation of hedge funds (the “IOSCO Hedge Fund Report”).5  As such, it seems clear that 
policy makers have determined that regulation of alternative investment funds is an area of 
regulatory priority.  In light of the focus on regulation of hedge funds and other alternative 
investment funds, we believe that international coordination of these efforts should also be a 
priority.  Failing to ensure adequate coordination of these efforts will likely lead to even greater 
fragmentation, which is likely to lead to undesirable gaps, duplication and inconsistency in hedge 
fund regulation.  
 
 MFA supports a smart approach to regulation, which includes appropriate, effective, and 
efficient regulation and industry best practices that (i) promote efficient capital markets, market 
integrity, and investor protection and; (ii) better monitor and reduce systemic risk.  As part of a 
smart and effective regulatory framework, MFA supports the registration of currently 
unregistered investment advisers to all private pools of capital, subject to a limited exemption for 
the smallest investment advisers with a de minimis amount of assets under management.  MFA is 
also supportive of a robust systemic risk regulatory framework, including confidential reporting 
to a systemic risk regulator by systemically relevant entities providing information that the 
regulator determines is necessary or advisable to enable it to adequately assess, on both a current 
and a forward-looking basis, potential risks to the financial system.   
 
 Mandatory registration of advisers to hedge funds and robust systemic risk regulation are 
key components of the U.S. Administration’s regulatory reform framework, consistent with the 
principles set out in the G-20 Declaration and the IOSCO Hedge Fund Report.  MFA has 
significant concerns, however, with respect to the EC’s Proposal for a Directive of the European 
Parliament and of the Council on Alternative Investment Fund Managers, certain aspects of 
which we believe are inconsistent with a globally harmonized approach to the regulation of hedge 
funds and hedge fund advisers. 
 
 As policy makers determine the appropriate regulatory framework for hedge funds, we 
believe that it is important to consider that hedge funds are sold to sophisticated investors, not 
retail investors.  Hedge funds are a valuable investment option for investors that have the 
sophistication, financial wherewithal, and negotiating power to understand the investment 
strategies and concurrent risks and the contractual terms agreed upon between the fund and its 

                                                 
5  IOSCO Hedge Funds Oversight Final Report, available at:  

http://www.iosco.org/library/pubdocs/pdf/IOSCOPD301.pdf. 
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investors.  We believe that retail investors generally do not have the requisite level of 
sophistication, financial wherewithal, or negotiating power, and so these types of investments 
generally are not appropriate for retail investors.6  Retail investors instead generally need greater 
protection through regulation to establish stricter rules on how the investment relationships can be 
structured.7  For this reason, MFA strongly supports continuing to limit investments in hedge 
funds to sophisticated investors only.  We have publicly supported U.S. regulators increasing the 
thresholds that investors must meet to be eligible to invest in hedge funds, to help ensure that only 
sophisticated investors are permitted to invest in hedge funds. 
  
Conclusion 
 

MFA appreciates the opportunity to provide comments to CESR, in response to the Call 
for Evidence.  As noted above, and in the Call for Evidence, financial markets and market 
participants have become increasingly global and interconnected.  Because of this increased 
globalization, it is essential for policy makers to coordinate and cooperate in their regulatory and 
enforcement efforts.  We encourage policymakers and regulators around the globe to continue 
their efforts working through the G-20, the Financial Stability Board, IOSCO and others to 
achieve this goal. 
 
  

Respectfully submitted, 
/s/ John G. Gaine 
 
John G. Gaine 

President Emeritus and  
Special Counsel, International Affairs 

 

                                                 
6  We note that the U.S. Securities and Exchange Commission has stated that there does not appear 

to be hedge fund “retalization.”  See Testimony of Chairman Christopher Cox Before the U.S. 
Senate Committee on Banking, Housing and Urban Affairs, July 25, 2006.  Available at: 
http://www.sec.gov/news/testimony/2006/ts072506cc.htm. 
 

7  We note that both the United States and Europe have registered funds of hedge funds, which 
provides exposure to hedge funds, while providing the regulatory protections that are important 
for retail investors. 


