
 

   
   
   
   
   
  

 

 

9 July 2010 

 

European Commission 
Directorate General Internal Market and Services 
Financial Services Policy and Financial Markets 
Securities Markets 

RE: MANAGED FUNDS ASSOCIATION RESPONSE TO THE EUROPEAN COMMISSION'S 

PROPOSALS RELATING TO SHORT SELLING CONTAINED IN ITS PUBLIC 

CONSULTATION DOCUMENT DATED 14 JUNE 2010 

Dear Sir or Madam, 

Managed Funds Association ("MFA") welcomes the opportunity to provide comments on, and 
respond to, the European Commission's proposals relating to short selling contained in its public 
consultation document dated 14 June 2010 (the "Consultation Paper"). 

About Managed Funds Association 

MFA is the voice of the global alternative investment industry.  Its member firms all operate in the 
area of investment management including hedge funds, funds of funds and managed futures 
funds, and include industry service providers.  MFA is the primary resource for information 
regarding this industry for policy makers and the media, and the leading advocate for sound 
business practices and industry growth.  MFA members include many of the most recognised and 
well respected hedge fund managers across the globe who manage a substantial portion of the 
approximately EUR1.2 trillion invested in absolute return strategies. 

MFA’s members include firms that are extremely active within the EU.  Many have European 
operations that are supervised by a Member State regulator.  These firms invest in European 
securities and other instruments that provide liquidity and depth to European markets.  Our 
"Strategic Partners" include some of the best known European-based banks, which provide prime 
brokerage (custody, financing and execution services) and other investment management 
services to MFA member firms.  MFA members have strong ties with Europe and its financial 
markets and a deep and abiding interest in the stability of European markets.  Likewise, as 
investors, our members have a strong interest in thoughtful and effective regulation of European 
financial markets.  MFA welcomes the opportunity to participate in the EU’s policy-making 
process as an association that is at least in part European, and we look forward to an even more 
substantial European presence and identity in the coming years. 

MFA agrees with the Commission that short selling plays an important, if not critical, role for 
ensuring efficient and liquid financial markets.  It also agrees with the Commission that short 
selling can in limited situations result in abuse.  However, it is the manipulative intent of a 
particular short seller, and not the act of short selling, which creates the abuse.  MFA supports 
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the Commission's objectives of addressing issues which have the potential negatively to affect 
the financial stability and integrity of markets, whether by long or short selling or otherwise. 

Executive Summary 

MFA strongly supports the Commission's aim of increasing the resilience and stability of 
European financial markets by harmonising rules across the EU relating to short selling, including 
the mechanisms that Member States may use in an emergency situation. 

However, as explained in more detail in this paper and its Annex: 

• actual experience with a public disclosure requirement suggests that it may have a 
negative impact on affected markets in terms of liquidity and bid ask spreads.  Requiring 
public disclosure is an unnecessary regulatory action that – however well intended – may 
cause the very financial instability it is intended to deter; 

• MFA supports a ban on uncovered or “naked” short sales, but respectfully urges the 
Commission to adopt a definition of what is an uncovered short sale that is harmonised 
with definitions currently used by regulators in Europe and other major financial markets. 

Specifically in relation to the policy options proposed by the Commission, MFA: 

• supports the Commission's proposal that net short positions of shares that exceed a 
particular material threshold should be reported to the appropriate authority, provided that 
such report and the information it contains are kept confidential; 

• urges the Commission to apply a de minimis reporting threshold of at least 0.5% of the 
value of the issued share capital of the company to any such reporting rules; 

• considers that any public disclosure of short positions should be limited to that by 
regulators, consisting of aggregated anonymised data relating to short positions, but at a 
higher threshold than that proposed by the Commission (such as 2%); 

• recommends that any reporting rules should harmonise the timeframe for reporting with 
that required under the Transparency Directive, and that they should also ensure that the 
reporting requirements of short positions in companies undertaking rights issues is 
consistent with other short position reporting requirements; 

• fully supports a prohibition on "true" uncovered or naked short selling of shares i.e. where 
the investor has neither pre borrowed, agreed to borrow, nor has reasonable grounds that 
he will be able to borrow the shares by the time of settlement; and 

• fully supports the proposal that Member States' emergency powers should be 
harmonised, but that Member States should use emergency powers only in the most 
exigent circumstances, as discussed in more detail below.  

Importance of short selling 

The importance of short selling is well recognised and documented, and MFA notes that both 
CESR and the Commission acknowledge its important role in financial markets.  A significant 
number of recent independent studies have investigated the effects of short selling on economic 
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markets, including in the EU.  The results of almost all such studies, irrespective of the markets 
on which they are focused, are unified in evidencing numerous benefits of short selling.  These 
benefits are widely held to include: increased market liquidity; wider dispersals of risk through the 
facilitation of hedging and risk management strategies; and increased efficiency of markets 
through the maintenance of low transaction costs (tighter bid ask spreads) and greater price 
discovery efficiencies1 (accelerated price corrections in overvalued securities).  Such benefits 
help mitigate price bubbles and act as an early indicator of financial problems relating to an 
issuer.  A study recently carried out by the EDHEC Risk and Asset Management Research 
Centre in Paris confirmed that: "short sellers convey pessimistic opinions [and] information to the 
market and therefore prevent the formation of bubbles or positively skewed returns"2. 

Short selling has also been attributed with leading to higher equilibrium price, because investors 
have greater confidence that prices are fair and therefore require lower returns to compensate 
them for risk.3 

In its recent study spanning multiple EU markets, and providing a comparative analysis of US and 
European markets, Oliver Wyman, the international management consulting firm with specialised 
expertise in risk management, found that: "short sellers play an integral role in providing liquidity 
and maintaining market efficiency.  When short sellers' level of participation decreases, markets 
become less liquid, more expensive and more difficult to trade.  These primary impacts affect all 
investors equally.  If markets become more expensive and difficult to trade, all investors - retail, 
institutional and hedge fund - will be impacted by these changes."4  The same report found that 
the participation of short sellers increases the heterogeneity of beliefs in equity markets.  For 
markets to function most efficiently it is important that they be able quickly to incorporate both 
positive and negative information into share prices. 

The importance of short selling to the markets is therefore clear.  So too are the negative impacts 
of inappropriately calibrated regulatory restrictions in this regard.  For example, bans on selling 
short financial stocks in both the US and the UK in 2008 had materially negative impacts on 
liquidity and bid ask spreads, while failing to have any significant positive impacts on price 
declines and volatility. 

Similarly, requirements for public disclosure have had significant negative impacts in those 
markets where they have been imposed.  This is well demonstrated by comparing the US 
regulatory regime, which, following its temporary ban on short sales did not introduce a provision 
for public disclosure of short interests in financial stocks, with the UK regime which included such 
a provision.  In the relevant period, the metrics of market efficiency and stability in the US 
performed significantly better than they did in the UK.  Liquidity in affected stocks was better in 
the US and bid ask spreads were significantly tighter. 

MFA’s comments and response to the Commission’s proposals are set out below under the broad 
headings used in the Consultation paper. 

 
1  Boehmer, E., Erturk, B.  and Sorescu, S., 2007, Why do short interest levels predict stock returns? Available at SSRN: 

http://ssrn.com/abstract=1019309.  
2  The undesirable effects of banning short sales, Abraham Lioui, dated April 2009. 
3  Securities lending and short selling, International Securities Lending Association, dated July 2009.   
4  The effects of short-selling public disclosure regimes on equity markets: a comparative analysis of US and European 

markets, Oliver Wyman, dated 9 February 2010.  MFA members sponsored the Oliver Wyman research.  
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A.  SCOPE 

MFA firmly believes that to apply rules on short selling uniformly to every type of financial 
instrument admitted to trading on an EU trading venue and which can be the subject of short 
selling would be entirely inappropriate.  Each market differs considerably and regulations should 
be introduced only where there is clear evidence of abuse or widely recognised risk of abuse in a 
particular market, and that the proposed measures will address such abuse. 

To apply restrictions to markets where there is no such evidence available will impose an 
unjustified and disproportionate burden on investors in terms of compliance costs, and will 
needlessly risk adversely impacting the efficiency and stability of those markets, and liquidity in 
the relevant instruments. 

MFA considers therefore that the scope of instruments covered by the Commission's proposals 
should be limited to net short positions in shares which are admitted to trading on an EU trading 
venue.  MFA respectfully requests that the Commission's proposals should not apply to 
transactions carried out outside the EU and considers (in response to the Commission's question 
20) that shares whose principal market is outside the EU should also be exempted. 

B.  TRANSPARENCY 

MFA strongly supports policies globally requiring that market participants provide sufficient 
information to regulators for them to monitor the relevant markets to detect abusive trading 
practices.  MFA therefore supports the Commission's proposal that net short positions that 
exceed a particular material threshold - as a percentage of an issuer’s securities issued and 
outstanding - should be reported to the appropriate authority on a confidential basis.  MFA, 
however, does not consider that there is any public policy justification for, and therefore strongly 
opposes, the public disclosure and attribution of individualised net short positions in relation to the 
share capital of a company where that short position reaches or exceeds a certain threshold. 

A summary of MFA's position on confidential reporting to regulators, and its extreme concerns 
regarding public disclosure, are set out below.  Our detailed comments on the critical issue of 
public disclosure are also contained in the Annex to this letter.  MFA would invite the Commission 
to give consideration to the issues detailed in the Annex.  MFA is most concerned that although 
the Commission’s Consultation paper states that publication to the market will provide useful 
information to other market users, no detailed reasoning or evidence is given, either in the 
Consultation paper or CESR’s March 2010 report, as to why public reporting is necessary and/or 
beneficial and would justify its likely adverse impact on the markets and their participants. 

Notification to competent authorities 

MFA supports the Commission's aim of increasing the level of information on short selling 
available to regulators on a harmonised basis.  We consider, however, that the suggested 
reporting threshold of 0.2% for confidential reporting to regulators would involve the provision of a 
significant amount of data which was of little use to regulators.  It would also be disproportionately 
burdensome for investors and could impose material constraints on those who do not regularly 
engage in significant short selling activity.  The low threshold may also act unfairly against 
investors of more limited means.  An investor without the resources to develop the costly systems 
necessary to identify net economic short positions would be obliged to refrain from any trading 
activity that might generate even small, transitory short positions in relation to equities that might 
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exceed the low threshold.  MFA considers it important therefore that any proposed rules should 
be based on a de minimis reporting threshold for private reporting to regulators of at least 0.5%.  
Short positions below 0.5% are not significant and investors should not be required to report that 
information.  Moreover, limiting disclosure to more significant positions permits a regulator to 
assess risks more accurately rather than being inundated with data. 

Public disclosure 

MFA has significant concerns regarding the Commission's proposals relating to public disclosure 
of short position information that identifies individual investors.  Public disclosure with specific 
attribution to the investment manager will not only impact on competition, by revealing 
participants' commercially confidential strategy and investment decision outcomes to competitors, 
but can also risk herding or copycat behaviour in the market.  Public disclosure provides no 
protection against, but significantly (and unnecessarily) increases, the risk of economic harm and 
even contagion.  Rather than providing accurate information to the relevant market, publication of 
short positions will inevitably mislead the general public, since what is publicly disclosed will often 
omit critical information about associated positions.  It is not uncommon, for example, for an 
investment manager to take a short position not on the belief that its price will decline, but simply 
that the security will rise in value less quickly than another asset in its portfolio.  Investment 
managers also engage in short selling as a hedge to long positions.  For example, a manager 
may be long in "Technology Stock A" and take a short position in "Technology Stock B" to offset 
the exposure.  This critical information will not be disseminated through public disclosure.  
Accordingly, such disclosure can create the erroneous perception that a particular security’s price 
could be declining, when in fact the short position may be a simple hedge or an investment 
strategy balance portfolio requirement. 

There is clear independent evidence5 that rules requiring public disclosure of short positions 
impede market liquidity which is critical to investor confidence, significantly decrease trading 
volumes, interfere with efficient price discovery in affected stocks, and increase intraday volatility.  
At the same time, such disclosure drives up transaction costs for all investors - including pension 
funds, endowment funds and retail funds - and burdens businesses with higher costs for 
obtaining capital in a challenging global market. 

MFA notes that the CESR March 2010 report conspicuously does not address these concerns, or 
provide any justification for the publication of "individual position disclosures" which disclose the 
identity of investors and their short positions. 

MFA therefore suggests that any public disclosure of short positions should be on a short time-
delayed basis and be limited to aggregate anonymised information compiled and published by the 
relevant regulator from information confidentially reported to it, and which relates to the total short 
position of a particular stock at a particular time.  Before introducing such a public disclosure 
regime, however, it is important that there be extensive analysis and market testing to determine 
which aggregated and anonymised data are actually useful to investors.  This should be 
combined with analysis with respect to the timing of any disclosures to ensure that the data 
provided are not liable to be misinterpreted and does not itself create the possibility of short 
squeezes.  This would achieve the objective, set out in the Consultation, of allowing regulators to 
identify and investigate short selling activity that may be abusive, without causing the significant 
and detrimental effects outlined above.  Appropriate safeguards would still be required in relation 
 
5  See footnote 4 above. 
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to any such public disclosure to ensure that it is made only in circumstances where the published 
data could not be used to identify the relevant traders and their positions.   

If the cost of producing aggregated anonymised data is considered to be too high, MFA suggests 
that regulators publicly disclose anonymised versions of individual private reports of short 
positions, but at a higher threshold (such as 2%).  Such anonymised disclosure would mitigate 
some of the risks associated with disclosures that identify individual investors, although many of 
those risks would still remain. 

The Commission proposal contains two options.  Option A would be to apply its disclosure regime 
to all instruments admitted to a trading venue in the EU.  Option B would be to apply it only to EU 
shares and EU Sovereign Bonds - although in relation to Bonds the proposal is that disclosure 
should be made only to regulators, not to the public.   

MFA supports Option B, although as outlined above, MFA is concerned that public disclosure of 
short positions in stocks, unless limited to aggregate information, will have serious detrimental 
effects on markets.  MFA agrees with the Commission that there should be no public disclosure 
relating to Sovereign Bonds as its impact still needs to be assessed.  Indeed, that is also the 
position in relation to public disclosure of short positions in shares.  MFA strongly opposes 
application of a disclosure regime to other instruments.  Different markets can have very different 
trading characteristics.  Markets vary in depth and liquidity and opportunities for manipulation and 
challenges of regulatory oversight will vary. 

As a result, MFA firmly believes that the grapeshot approach of Option A is inappropriate and that 
before applying disclosure requirements across the board, the Commission should take further 
steps to understand the short and long-term consequences they would have on each different 
market.  Unless this is done there is a serious and unquantifiable risk of unpredictable market 
behaviour.  MFA therefore advocates a cautious and informed approach to further regulation in 
these other markets, and that any such regulation is introduced only in response to specific 
identified issues or risks in order to avoid unnecessary market insecurity.   

The Commission has asked in the Consultation paper for information as to the likely costs and 
impact of its transparency proposals.  MFA has throughout this response indicated the likely 
severe impact that the Commission's proposals will have on markets as a result of decreased 
market efficiency, stability, and liquidity in affected stocks.  Public disclosure requirements will 
result in significant costs to all investors in the form of increased transaction costs, such as wider 
bid-ask spreads in affected securities.  The report by Oliver Wyman analysing the public 
disclosure rules in the UK for short positions in financial shares has quantified the substantial 
costs that such rules have imposed on investors in this market.  An expansion of public disclosure 
requirements to all European shares would significantly raise costs for institutional and retail 
investors across the globe.  In addition to transaction costs, MFA members and other institutional 
investors (as well as to exchanges or trading platforms) will need to implement technology and 
processes to comply with public disclosure rules.  Investment firms will have to build the 
necessary systems to capture information on short transactions and which are able to handle the 
calculation of all net economic short positions in thousands of EU shares.  These considerable 
costs could be significantly lessened if the Commission were to accept the higher disclosure 
thresholds suggested above. 
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C.  UNCOVERED SHORT SALES 

MFA agrees with the Commission that uncovered or "naked" short selling of shares can present 
opportunities for abuse, and can increase the risk of settlement failure.  As such, MFA fully 
supports measures which will prevent such abuse and reduce such risks, provided such 
measures are non-discriminatory, proportionate and reflect workable market practice. 

In order to reduce the perceived risks of uncovered short selling, the Commission proposes: 

(a) to prohibit the approval of a short sale of any share unless the person who enters 
into the short sale has borrowed the share, has entered into an agreement to 
borrow the share, or has evidence of other arrangements which ensure that it will 
be able to borrow the shares at the time of settlement; and 

(b) that trading venues, or central counterparties or settlement systems that provide 
clearing or settlement services for such trading venues, shall be required to have 
rules in place which ensure that when persons who enter into a short sale of 
shares on the venue are not able to deliver the shares for settlement within a 
specified period of trading days after the day on which the trade takes place, then 
procedures are triggered to buy in the shares for settlement. 

MFA is supportive of a prohibition on true uncovered short selling i.e. when the seller has neither 
pre borrowed, agreed to borrow, nor received confirmation that the shares can be borrowed by 
the time of settlement. 

It is uncertain, however, as to the meaning of "evidence of other arrangements which ensure that 
it will be able to borrow the shares at the time of settlement" in the Commission's proposal 
outlined at (a) above, and how this differs, if at all, from the US requirement that there are 
"Reasonable grounds to believe that the security can be borrowed so that it can be delivered on 
the date delivery is due". 

In so far as the Commission's proposal is intended to permit short selling where the seller has 
reasonable grounds that it will be able to borrow (as opposed to a binding arrangement to borrow) 
the relevant shares at the time of settlement, MFA is fully supportive of the proposal.  MFA would 
have considerable concerns, however, if the proposal amounted to a prohibition which required, 
at a minimum, a binding arrangement to borrow shares.  In these circumstances, the 
impracticalities and increased costs involved are likely significantly to deter such trades.  Having 
to pre borrow or commit to borrow stock is a significant drain on the liquidity of both brokers and 
dealers as collateral will have to be posted before the share sale is settled.  Pre borrowing, or 
committing to borrow stock can also create unnecessary cash and securities moves which have 
the potential to overwhelm the infrastructures of financial institutions.  Such difficulties occurred 
when similar requirements were introduced in the US in 2008.  Those requirements were 
abandoned because of their significant impact on short selling generally, and on market liquidity.  
In any event, unnecessary confusion on this key point should be avoided.  Financial markets 
around the world would benefit greatly from certainty and clarity on the question of whether there 
is a different test and if so how is it different. 

MFA would urge that particular consideration is given to the formulation of rules as to what will 
constitute "other arrangements which ensure that [an investor] will be able to borrow the shares 
at the time of settlement".  MFA welcomes the fact that the Commission intends to introduce a 
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harmonised position on the definition of uncovered or naked short sales within the EU.  It is 
important, however, that any rules enacted be comparable with those existing in other major 
markets globally.  Unless this is the case, there will be a significant risk of creating regulatory 
arbitrage, to the detriment of EU markets and investors. 

MFA suggests that an essential feature of any rules should be an obligation on the prime broker 
before executing the trade to request from the investor, and to record, specific information as to 
where the relevant shares have been identified, including details of the institution where the 
shares are held or can be obtained, and the quantity of shares identified.  MFA suggests 
that such rules might also be supported by an end of day reporting requirement for prime brokers 
to the relevant regulator of aggregated positions on short sale positions. 

Finally, as the purpose behind the Commission's proposals is to avoid manipulation or abuse of 
markets, we believe that it would be more effective to introduce strict rules and enforcement to 
penalise those responsible for persistent and unjustified failures to close out short positions.  
Indeed, proper sanctions and enforcement are a far more targeted and proportionate approach 
than the imposition of bans which (as experience has proved) have generally failed to have a 
significant impact on market volatility and can have considerable adverse effects on the efficiency 
of the markets in which they have been introduced, and to the liquidity of those markets. 

Taken together, these measures would in our view provide a workable, effective and market 
friendly solution.   
In relation to the Commission's proposal at (b) above, MFA would support the introduction of buy 
in procedures for trading venues to address settlement failures relating to short sales.  Indeed, 
MFA believes that, provided effective locate and buy in procedures can be implemented in all 
relevant trading venues, this will provide sufficient protection against the perceived risks of 
uncovered short selling, meaning that further restrictions such as the Commission's proposal at 
(a) would not in fact be necessary.  MFA believes that, ultimately, the exchange access providers 
should be responsible and accountable to the regulators for monitoring and penalising investors 
that fail to locate a security before short selling and generate fails. 

D.  EXEMPTIONS 

MFA considers that, if there is to be an exemption for market makers, in framing the scope and 
terms of such an exemption, the Commission should take into account the effect of advances in 
technology and changing market structure.  These have led to a growing range of types of entity 
and roles within the market which act to improve liquidity, as well as aiding price discovery and 
giving a potential competitive advantage to those who benefit from the exemption over other 
market participants. 

E.  EMERGENCY POWERS OF COMPETENT AUTHORITIES 

MFA acknowledges that there may be circumstances where regulators may need to intervene to 
restore market confidence, and fully supports the Commission's proposal that Member States' 
emergency powers should be harmonised.   It is important however that Member State action is 
limited to real emergencies and that the proposed harmonised regime will prevent Member States 
from acting unilaterally by taking divergent action which increases the already considerable costs 
for market participants. 
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Although MFA believes that in extreme circumstances, it may be appropriate for Competent 
Authorities to have emergency powers to limit short selling, we wish to qualify our comments in 
several respects.   

First, in September 2008, many regulators imposed emergency short sale bans in an effort to 
protect their markets from the financial crisis.  In retrospect, most observers believe that the 
actions were a mistake.  For example, Christopher Cox, then SEC-Chairman stated that “the 
biggest mistake of his tenure was agreeing in September to an extraordinary three-week ban on 
short selling of financial company stocks.”6  Accordingly, we believe that banning short selling is 

generally counterproductive, even during periods of extreme market volatility. (Similarly, MFA 

believes that banning CDS activities would serve no constructive purpose and could also be 
counterproductive).  

Second, we believe that imposing any trading restriction without a public consultation period is an 
action that regulators should take only in extraordinary circumstances.  Despite the best of 
intentions and careful analysis, regulators are unlikely to have extensive information about the 
need for, and likely effects of, a regulatory action such as a short sale ban.  Providing the 
opportunity for input from the public is much more likely to afford policymakers with the critical 
information that they will need to fine-tune or even reconsider such a proposed action.  In MFA’s 
view, there are very few circumstances that justify taking action without the benefit of a 
consultation period. 

Third, MFA believes that a short selling ban or restriction on CDS transactions would be justified 
only in the most extreme circumstances.  Examples would include a terrorist attack, such as the 
September 11, 2001 attacks on the US or the assassination of a world leader, such as a US 
President or EU Head of State.  In such events, Competent Authorities may need to take action 
because of widespread systems failures or panics.  But in our view, even wide swings in markets 
do not justify emergency bans on trading.  We believe that the public is best served by allowing 
markets to function and reach economic equilibrium. 

 

Yours truly, 

/s/ Richard H. Baker 

Richard H. Baker 

President and Chief Executive Officer 

 

/s/ John G. Gaine 

John G. Gaine 

President Emeritus and Special Counsel, International Affairs 

 
6  SEC Chief Defends His Restraint, Washington Post, December 24, 2008, available at 

http://www.washingtonpost.com/wp-dyn/content/article/2008/12/23/AR2008122302765.html. 



 

 
  

   
   
   
   
   
  

ANNEX  

MANAGED FUNDS ASSOCIATION 

The Case against Public Disclosure 

 

MFA supports the Commission's aim of increasing the level of information on short selling 

available to regulators. We are extremely concerned, however, that a requirement for individual 

investors to publicly disclose their short positions could instead increase market volatility and 

preclude investors, such as MFA members, from performing critical risk management functions.  

Public disclosure of short position information that identifies individual investors and their short 

positions may be misinterpreted by other market participants, increase market volatility and harm 

the trading strategies developed by investment managers and analysts to serve their investors.  

Public disclosure of short positions likely to be misinterpreted by investors.   MFA believes 

public disclosure disadvantages those issuers whose stock is shorted and the investors who are 

long in that stock. Public disclosure of short positions is likely to be misinterpreted, as investors 

frequently short a stock for portfolio risk management purposes rather than because they have 

taken a negative view on a particular issuer. For example, an investor that is primarily long in 

stocks in a particular industry sector may consider that one issuer's stock is likely to outperform 

another and may express that view by going long on the first stock and short on the second. 

Under the Commission's proposals, investors engaging in these strategies would not be able to 

net their long positions in one issuer's stock against their short sales in another stock. Therefore, 

the investing public could mistakenly interpret disclosure of the information on the short sale as 

an absolute negative view on that issuer's prospects. Misinterpretation of this information is likely 

to have a greater impact on those industry sectors which are vulnerable to negative public 

sentiment, in particular financial institutions.  

Public disclosure leads to "herding" and increased volatility. Public disclosure of market 

participants' short positions may lead to an increase in shorting of stocks as other market 

participants seek to execute trades which follow firms' publicised short positions. This would 

increase market volatility. There are a number of examples of situations in recent years where the 

behaviour of a high profile investor is likely to have influenced the activity of other market 

participants. This is a particular concern for MFA members, many of whom have well established 

market reputations.  
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Public disclosure has market effects that result in increased costs for all investors. All 

equity market participants would realise increased costs associated with trading equities under 

regulatory regimes that require public disclosure of short positions. Institutional and retail 

investors alike would also experience increased transaction costs (i.e. wider bid-ask spreads) and 

longer times to fill orders. Short selling is critical for price discovery, and market participants gain 

confidence when both positive and negative views are expressed in the market. In addition, short 

selling can impose a useful discipline on many issuers who do not provide the requisite 

transparency to investors regarding their financial condition.  

Public disclosure may cause issuers to react adversely to short sellers. Public disclosure of 

short positions would also have harmful consequences to investors. A number of issuers have 

indicated that if they can identify which firms have been shorting their securities, they will cease 

or limit communications with analysts of those firms and exclude them from information sessions. 

Such a result would have a negative impact on capital markets by limiting the free flow of 

information essential for informed investments and effective price discovery. MFA is concerned 

that the public disclosure of detailed short positions would have long-lasting negative effects on 

European markets by having a chilling effect on the information and disclosure provided by 

issuers, as well as harming the relationship between investors and issuers. This is a particular 

concern for MFA members, who believe that it is necessary to have equal access to information 

from issuers to better serve their own investors by pursuing properly informed investment 

strategies.  

Adverse publicity arising from public disclosure may avert investors from benefiting from 

alternative investment classes. In addition, a number of pension, endowment and foundation 

investors in the US have indicated to our members that because of risks of adverse publicity 

resulting from public misunderstanding of the function of short selling, they would likely withdraw 

their investments from investment vehicles engaged in short selling if they were required to 

publicly disclose short positions. European investors with our members are likely to react in a 

similar manner. In the long-term, such investors would forego diversification and risk 

management benefits provided by alternative investment vehicles.  

Adverse publicity associated with public disclosure may discourage use of hedging 

strategies. Public disclosure of short position information could have unintended consequences 

to hedging strategies of investors. Hedging strategies are a critical risk management tool of 

investors and enable them to make investments on the long side of the market. Short selling is an 

essential component of a wide range of bona fide hedging strategies by which investors provide 

liquidity to the financial markets. Because of concerns about adverse publicity, public disclosure 
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of short positions may discourage investors from engaging in short sale transactions for hedging 

purposes, reducing investors' ability to manage risk, and decreasing market liquidity and capital 

formation. While these concerns would be reduced if an investor's net short position for a 

particular security remains below the disclosure threshold, investors, such as MFA members, 

frequently hedge risk through short sales of different issuers with highly correlated share prices 

(e.g., companies in the same industry sector).  

With the reduced usage of hedging strategies there may also be unanticipated secondary effects. 

Certain investment strategies use short equity positions to hedge exposures in other products. 

Convertible arbitrage, for example, relies on short equity positions to hedge exposure in 

convertible bonds. Were alternative investment managers and other investors to lose the ability to 

hedge these risks, there is a possibility that their appetite for products such as convertible bonds 

could diminish. As convertible bonds represent a cheaper source of funding than traditional bond 

issuance, short selling disclosure could have real impacts on the financing ability of companies 

whose equity is subject to regulation. There are many MFA members that pursue these strategies 

and are significant investors in primary offerings of convertible securities.  

Public disclosure exposes investors to risks of short squeezes. In addition, public disclosure 

of short positions may expose market participants to the risk of a short squeeze7, which again 

may deter investors from engaging in short selling. There has been no study which can confirm 

that these risks are not significant.  

Public disclosure reduces incentives to develop trading strategies that use short selling. 

Public disclosure of information could permit other market participants to unfairly reverse 

engineer the trading strategies of an investor. Public disclosure would likely cause harm to the 

trading strategies of investment managers, and by direct implication the billions of dollars 

invested in those strategies by investors through vehicles such as pensions, endowments and 

foundations, as competitors will be able to use the publicly disclosed information not only to profit 

in the short-term from the known positions, but also to reverse engineer the trading strategies 

themselves.  

Policy grounds for public disclosure of long positions are fundamentally different. In 

addition, requirements for individual investors to publicly disclose their short positions need to be 

based on fundamentally different policy grounds than public disclosure requirements on holders 

of long positions. First, public disclosure of long equity positions is justified because investors and 

 
7  A short squeeze occurs where the price of a security rises as a result of increased demand and limited supply, 

causing investors to purchase shares to close out their short positions, creating a further increase in demand for 
securities which are already in limited supply, triggering a further rise in price. 
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other stakeholders have a legitimate interest in knowing who controls the voting rights attached to 

shares and the size of their stakes. There is no corresponding need for investors or other 

stakeholders to know the identity of holders of short positions, as holders of short positions do not 

exercise any voting rights. Secondly, holders of long equity positions have a relatively lower 

degree of exposure to loss as a result of disclosure of their positions. Holders of short positions 

are exposed to unlimited loss in the event of stock prices increasing before they can unwind their 

position and are also exposed to potential squeezes as a result of public disclosure as it is clear 

that they will be required to unwind their position at some point.  

Experience since the crisis provides insufficient evidence to support public disclosure.  In 

its March 2010 report, CESR acknowledged some of the concerns outlined above.  However, it 

referred to the experience of CESR members who operated public short position disclosure rules 

during the financial crisis, which suggested that those concerns had not crystallised. However, 

those rules have only applied to a narrow range of financial stocks, for a relatively short period 

and in exceptional market conditions.  It is difficult to extrapolate from this experience reliably to 

confirm the absence of likely adverse effects from extending the regime more broadly.  

However, as stated above, the US regulatory regime did not provide for public disclosure of short 

interest in financial stocks, while the UK regime did include such a provision. Liquidity in the 

affected stocks was better over this period in the US, and bid-ask spreads were significantly 

tighter. We know that some MFA members have reduced their participation in the markets as a 

result of the introduction of public disclosure regimes for short selling.  

Given the costs to investors and markets generally caused by public disclosure of short position 

information, MFA believes that it has not been demonstrated that public disclosure would provide 

any benefits to capital markets.  

Only private reporting should be required.  For the reasons set out above, MFA does not 

agree that the regime should require public disclosure of individual short positions.  We consider 

that the regime should only require investors to report short positions to regulators (on a 

confidential basis).  Private reporting would "provide regulators with early warning signs of a build 

up of large short positions" to allow them to identify market abuse, and would help regulators 

identify whether short selling activity potentially leads to price amplification effects and disorderly 

markets.  Private reporting would protect investors' trading and risk management strategies and 

avoid a chilling effect on the benefits short selling provides to European markets, including 

enhancing liquidity, increasing market efficiency and facilitating price formation. 
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Require publication of aggregate anonymised data if supported by evidence.  If there is 

indeed any evidence which suggests that public reporting is necessary and beneficial, any 

proposed rules should only require regulators to make available to the public aggregated 

anonymised data on short selling using the information privately reported to them.  MFA 

considers that there should be extensive analysis and market testing to determine which 

aggregate and anonymised data are actually useful to investors, combined with careful analysis 

with respect of the content and timing of any disclosures to ensure that the data provided is not 

liable to be misinterpreted and does not itself create the possibility of short squeezes. 

If the costs of producing such data is too high, regulators may publicly disclose 

anonymised data at a higher threshold (such as 2%).  If the cost of producing aggregate 

anonymised data for public disclosure is too high, MFA would propose that regulators publically 

disclose anonymised versions of individual private reports of short positions, but at a higher 

threshold (such as 2%).  A system in which regulators make public the information about 

individual net short positions privately reported to them, after having removed the name of the 

investor and any other information that would identify the investor, is likely to be less costly for 

regulators to operate and may mitigate some of the risks arising from disclosures that identify 

individual investors, such as the risk of adverse issuer reaction to a particular investor.  However, 

even such anonymised information is still (even if only disclosed at a higher threshold) likely to be 

misinterpreted by investors, to cause some market participants to refrain from performing critical 

risk management functions and to result in increased volatility and the risk of short squeezes. 

Privately reported data should be kept confidential.  In order to ensure that privately reported 

information remains non-public, the EU legislation implementing the reporting requirement should 

ensure that the competent authorities receiving this information will be subject to the duties of 

professional secrecy and confidentiality set out in article 54 of the Markets in Financial 

Instruments Directive.  The legislation should ensure that the information is not subject to national 

or EU freedom of information regimes, or similar rules. 

 


