
 

 

 
 
 

 
March 2, 2015 

 
Via Electronic Submission 
 
European Securities and Markets Authority 
CS 60747 
103 rue de Grenelle 
75345 Paris Cedex 07 
France 

Dear Sir or Madam, 
 
Re: Consultation Paper on MiFID II/MiFIR dated 19 December 2014 
 
Managed Funds Association1 (“MFA”) welcomes the opportunity to provide comments to the 
European Securities and Markets Authority (“ESMA”) in response to its consultation paper on 
regulatory technical standards (“RTS”) on MiFID II/MiFIR dated 19 December 2014 (the 
“Consultation Paper”).  
 
As the European Commission noted in its original proposals for a revised Directive on Markets in 
Financial Instruments (COM_2011_656), the overarching objective of the MiFID framework is to 
further the integration, competitiveness and efficiency of EU financial markets. MFA strongly 
supports these objectives, given that the alternative investment industry relies on markets to be fair, 
open and free from manipulation in order to conduct its business. MFA members are long-time 
advocates of clear guidelines and strong enforcement and we appreciate ESMA’s efforts to 
implement a Level 2 regime for MiFID II that will minimise systemic risk, ensure depth and liquidity 
of markets, strengthen investor protection and promote market discipline and integrity. 
 
Despite the success of the MiFID framework in fostering competition in the provision of financial 
services, we note the Commission’s observation that the benefits from this increased competition 
have not flowed equally to all market participants and have not always been passed on to end 
investors (whether retail or wholesale). MFA shares the Commission’s concern that “the common 
interest in a transparent level playing-field between trading venues and investment firms” risks being 
undermined without appropriate action being taken by EU regulators.  

                                                 
1 Managed Funds Association represents the global alternative investment industry and its investors by advocating for 
sound industry practices and public policies that foster efficient, transparent and fair capital markets. MFA, based in 
Washington, D.C., is an advocacy, education and communications organization established to enable hedge fund and 
managed futures firms in the alternative investment industry to participate in public policy discourse, share best 
practices, learn from peers and communicate the industry’s contributions to the global economy. MFA members help 
pension plans, university endowments, charitable organizations, qualified individuals and other institutional investors to 
diversify their investments, manage risk and generate attractive returns. MFA has cultivated a global membership and 
actively engages with regulators and policy makers in Asia, Europe, the Americas, Australia and many other regions 
where MFA members are market participants. 
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MFA members have in particular expressed concern that if the requirements of the MiFID II regime 
are not implemented in a proportionate manner, they could serve simply to perpetuate or increase 
barriers to entry and keep smaller players out of the market, fostering a lack of competition and 
creating a barrier to the EU’s stated policy aim of encouraging the capital markets to play a larger 
role in channelling financing to the economy.  We note in this context the broad scope of the 
obligations applying to firms engaged in algorithmic trading set out in Article 17 of the MiFID II 
Directive, which extend beyond the traditional category of authorised investment firms.  In light of 
this broad range of application, we respectfully suggest that ESMA should allow for the 
proportionate implementation of these requirements based on the size and sophistication of the 
entity in question, in order to avoid implementing barriers to entry for smaller firms.  
 
We have outlined below the key points raised in our response to the Consultation Paper.  
 
I.  Public reporting by asset managers on best execution  
 

• MFA is concerned by ESMA’s Technical Advice to the Commission in December 2014 that 
investment firms that transmit or place client orders with other entities for execution “shall 
summarise and make public, on an annual basis, for each class of financial instruments, the 
top five investment firms in terms of trading volumes where they transmitted or placed 
client orders in the preceding year ...” and that “the specific content of such information 
[should] be consistent with the information to be published by investment firms” under 
draft RTS 7 set out in Annex B to the Consultation Paper2. 
 

• Draft RTS 7 should not apply to asset managers because asset managers are differently 
situated from executing investment firms, such that these requirements would be more 
harmful than beneficial to clients; and other provisions in the Level 1 text of MiFID II and 
ESMA’s proposed Level 2 measures will provide the protections necessary to ensure that 
clients of asset managers receive sufficient information on the firm’s order transmission and 
placement arrangements. 

 
• MFA believes the public disclosure requirements in draft RTS 7 would be inappropriate for 

asset managers. If these obligations were imposed on asset managers they would require 
public disclosure of detailed proprietary information on the amount of orders placed with, 
and fees paid to, each executing broker. Such disclosure would provide an unfair commercial 
advantage to brokers and adversely impact the asset manager’s ability to obtain best 
execution by impairing its ability to negotiate with brokers on the pricing and terms of 
execution services; as well as potentially reveal aspects of a client’s trading strategy. MFA is 
concerned that these disclosure requirements would harm firm clients and underlying 
investors by raising execution and transaction costs and revealing proprietary trading 
information and execution strategies.   
 

• Given the Level 1 text of MiFID II and ESMA’s other proposed Level 2 measures, MFA is 
also of the view that it is not necessary to extend draft RTS 7 to asset managers to achieve 

                                                 
2 See pages 177 to 180 of ESMA’s Final Report on MiFID II/MiFIR dated 19 December 2014, available at: 
http://www.esma.europa.eu/system/files/2014-1569_final_report_-
_esmas_technical_advice_to_the_commission_on_MiFID II_ii_and_mifir.pdf. 

http://www.esma.europa.eu/system/files/2014-1569_final_report_-_esmas_technical_advice_to_the_commission_on_mifid_ii_and_mifir.pdf
http://www.esma.europa.eu/system/files/2014-1569_final_report_-_esmas_technical_advice_to_the_commission_on_mifid_ii_and_mifir.pdf
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the intended MiFID II objective of ensuring clients receive appropriate information on an 
asset manager’s order transmission and placement arrangements. MFA notes that asset 
managers have a fiduciary duty to their clients and are required to act in the best interests of 
their clients (e.g. under Article 24(1) MiFID II). MiFID II will also require asset managers to 
provide clients with appropriate information on the firm and its services (e.g. under Article 
24(4) MiFID II). In addition, if ESMA’s other proposals in its Technical Advice to the 
Commission are implemented, asset managers will be required to answer clients’ reasonable 
and proportionate requests for information about the firm’s policies and arrangements for 
the transmission or placement of orders and how those policies and arrangements are 
reviewed. Given this framework, it is not necessary to extend the provisions of draft RTS 7 
to asset managers. 
 

• For these reasons and others set out in the attached response, MFA strongly urges ESMA to 
clarify that the detailed information requirements in draft RTS 7 do not extend to asset 
managers that do not execute client orders. 

 
II.  Organisational requirements for investment firms engaged in algorithmic trading 
 

• A number of the proposed organisational requirements for investment firms engaged in 
algorithmic trading remain overly prescriptive and may prove counterproductive to the 
objectives of MiFID II. Significant variation exists in the algorithms, strategies and trading 
systems utilised by market participants and the circumstances in which firms operate and 
deploy those algorithms, strategies and systems. Moreover, different algorithms operate for 
different purposes – some only relate to undertaking investment decisions and others may 
only relate to the execution of orders. A “one size fits all” approach is not appropriate in this 
regard. In fact, controls and tests that are tailored to a firm’s business and strategies are 
typically more effective at mitigating technology risks, in contrast to ESMA’s more 
prescriptive approach. MFA supports a principles-based regime that would allow the 
relevant experts in each investment firm to design and tailor the firm’s systems in a manner 
most appropriate to achieve the relevant regulatory objective. 

 
III. Impartial access to trading venues 
 

• MFA believes that ESMA should go further in implementing the obligation for trading 
venues to have in place objective, transparent and non-discriminatory rules governing access. 
In particular, EU regulators should use the implementation of MiFID II as an opportunity to 
address the current “two-tier” market structure of dealer-to-dealer and dealer-to-customer 
markets. This market structure, which we are experiencing in the U.S., creates barriers to 
entry and inefficiencies that are harmful to liquidity. We urge ESMA to address this issue  
prior to the introduction of the derivatives trading obligation. 

 
IV. Straight-through-processing  
 

• MFA strongly supports the approach that ESMA has taken in the draft technical standards 
setting out the systems, procedures and arrangements required to give effect to straight-
through-processing (“STP”) in the European cleared over-the-counter (“OTC”) derivatives 
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markets.  MFA commends ESMA for its approach, which we believe will make such markets 
more secure and efficient. 

 
• MFA considers that the distinction made in the draft technical standards between 

mandatorily cleared derivatives and voluntarily cleared derivatives is unnecessary and that 
STP requirements should apply to all cleared OTC derivatives. In MFA’s view, the only 
cleared OTC derivatives which should be exempt from STP requirements are transactions 
which are subject to frontloading under EMIR or which the parties do not agree to clear 
contemporaneously with execution.  

 
• MFA does not believe that ESMA needs to recommend mandatory STP requirements for 

exchange-traded derivatives, given that exchange-traded derivatives markets already operate 
with STP.  

 
• MFA urges ESMA to provide that the deadlines referred to in the STP technical standards 

should be regarded as outer boundaries which improvements in technology may reduce over 
time. The time limit within which central counterparties (“CCPs”), trading venues and 
clearing members are required to complete a task should remain the Level 1 standard of “as 
quickly as technologically practicable using automated systems”. We have proposed language 
to address this issue. 

 
• MFA considers that the deadlines proposed for pre-execution checks in the draft technical 

standards (60 seconds for electronically entered orders and 10 minutes for non-electronically 
entered orders) are too long. In addition to such timeframes causing unnecessary risk in the 
market, market participants will not tolerate such delay in the completion of pre-execution 
checks.  The clearing member should carry out its pre-execution checks on a real-time basis, 
irrespective of whether the transaction is executed electronically or not. 

 
• MFA strongly supports the requirement that cleared OTC derivatives which are executed on 

a trading venue and which are subsequently rejected by the CCP should be void. MFA 
believes that ESMA should clarify the technical standards to say that neither party to the 
relevant derivative transaction will have any further liabilities or obligations to the other in 
respect of such voided transactions. 

 
• MFA supports the resubmission right included in the draft technical standards but 

encourages ESMA to make certain amendments to the technical standards to reflect the 
following points: (i) the resubmission right should only apply to cleared OTC derivatives 
executed on a trading venue; (ii) the resubmission should be permitted only once, for a 30 
minute period following the original submission and subject to the mutual agreement of the 
parties; (iii) the resubmission should be effected by the parties submitting a new transaction 
on old terms; and (iv) the phrase “technical problem”, which gives rise to a resubmission 
right, should be clarified to refer to “clerical, operational, or technological difficulties”. 
 

V. The derivatives trading obligation 
 

• MFA urges ESMA to ensure that Article 33 MiFIR operates as intended in order to prevent 
market participants from becoming subject to conflicting and duplicative regimes. As 
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currently configured, it is likely that  the rules of different jurisdictions will declare the same 
class of derivatives subject to a multiple mandatory trading obligation. Article 33 MiFIR 
provides that where: (i) an implementing act on equivalence has been passed in relation to a 
non-EU jurisdiction; and (ii) at least one of the counterparties is established in that non-EU 
jurisdiction, both counterparties will be deemed to have satisfied the MiFIR trading 
obligation where they comply with the laws of the non-EU jurisdiction. In particular, MFA is 
concerned about the common fact pattern where a Cayman-established fund, which is 
treated as a U.S. Person and  is subject to the rules of Dodd-Frank, is transacting with an EU 
bank.  On a strict reading of Article 33 MiFIR, it appears that, following a declaration of 
equivalence in relation to the U.S., such counterparties will not be able to rely on Article 33 
MiFIR in order to satisfy the MiFIR trading obligation by complying with Dodd-Frank.  

 
• MFA encourages ESMA to harmonise liquidity thresholds and block trade sizes across the 

trading obligation and transparency regimes to ensure that a transaction which is not subject 
to transparency requirements should not be subject to the trading obligation.  

 
• MFA stresses that package transactions require a product-level liquidity assessment, rather 

than assessing liquidity as if each component derivative contract is an outright derivative 
transaction.  In other words, MFA believes that the whole package must be sufficiently 
liquid in order for the trading obligation to apply to it. 

 
• MFA urges ESMA to recommend  an adequate phase-in period to apply to the introduction 

of the trading obligation. In particular, ESMA should ensure that such phase-in period 
should conform with any  phase-in period that applies with respect to the imposition of the 
clearing obligation on the same class of derivatives, such that the trading obligation will not 
apply to a class of derivatives and a particular category of market participant prior to the 
clearing obligation applying to such class of derivatives and such category of market 
participant.  

 
• MFA encourages ESMA to have a clear process in place for assessing derivatives subject to 

the trading obligation on an ongoing basis, so that it can quickly remove a class of 
derivatives from the scope of mandatory trading where necessary. 

 
VI. Non-equities transparency  
 

• MFA generally supports ESMA’s decision to use the Classes of Financial Instruments 
(“COFIA”) approach to assessing liquidity, given that it provides a relatively high degree of 
certainty for market participants. However, building the results of the COFIA test into the 
draft RTS means that altering the characterisation of a sub-class of instruments as liquid or 
illiquid would require passing further RTS (as would altering large in scale (“LIS”) and size 
specific to the instrument (“SSTI”) thresholds). Passing new RTS can be time-consuming 
given scrutiny periods afforded to the European Commission, European Parliament and the 
Council of the European Union, and MFA would therefore prefer a more efficient means of 
revising the application of the transparency regime to be built into the Level 2 standards.  

 
• In MFA’s view, ESMA has not provided an adequate justification for restricting the use of 

the SSTI waiver/deferral regime to entities dealing on own account. This restriction is not a 
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feature of the Level 1 text and while there is a link between dealing on own account and 
liquidity provision, they are not interchangeable concepts. 

 
• While ESMA’s proposed 48-hour post-trade transparency deferral period will be a suitable 

maximum for many classes of derivatives, bonds tend to be considerably more illiquid and a 
48-hour deferral period could in MFA’s view prevent effective hedging in many classes of 
bonds. Thus, MFA would support ESMA distinguishing between bonds and derivatives for 
these purposes and applying a longer deferral period to bonds. 

 
• MFA is concerned by the proposed application of transparency requirements to request-for-

quote (“RFQ”) trading systems. In particular, we note that ESMA has proposed that RFQ 
systems will have to publish pre-trade transparency data on “the bids and offers and 
attaching volumes submitted by each responding entity”, which appears extremely granular 
and could reveal a significant amount of information about individual trading strategies. 
MFA encourages ESMA to consider alternative approaches to the publication of pre-trade 
transparency information by RFQ systems, potentially involving the publication of aggregate 
bids and offers, or an average thereof.  

 
VII  Position limits and reporting 
 

• MFA is of the view that open interest, rather than deliverable supply, should be used as the 
baseline for the position limits methodology applying to cash-settled transactions and to 
physically-settled transactions during non-spot months. There is no economic rationale for 
linking position limits on cash-settled contracts to deliverable supply and basing the 
methodology for cash-settled transactions on deliverable supply could unnecessarily 
constrain hedging activity.  

 
• The current wording of the draft RTS is too restrictive in relation to netting across positions, 

given that it could be interpreted as prohibiting netting across exchange-traded commodity 
derivatives with similar economic terms but (for example) slightly different maturities or 
different delivery locations. It is important that the RTS permit netting in such situations to 
give a realistic picture of entities’ overall risk exposure levels, particularly given that different 
delivery points may exist for the same commodity.  

 
• MFA is of the view that the time limit for reporting of commodity derivative positions 

should be set at T+1, rather than by 9:00am on the day following execution, in conformity 
with MiFID transaction reporting and reporting under EMIR. Fragmenting reporting 
deadlines  among different pieces of legislation will needlessly create higher costs for market 
participants which are required to adhere to a number of reporting regimes in respect of the 
same instruments. MFA would also support an explicit mechanism for delegated reporting 
of positions (i.e. delegated either to the trading venue or to a counterparty).  

 
VIII.  Increasing importance of data security 
 

• The importance of data security to MFA’s members cannot be overstated. Given the 
evidence of a tendency towards increasingly detrimental and recurrent large-scale attacks 
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conducted against information systems, it is critical that systems which will be used to 
receive and store firm data are secure. 

 
• MFA notes there will be a number of obligations under MiFID II, including in the proposed 

Level 2 measures currently being consulted on, which will require proprietary information to 
be transmitted to third parties and national competent authorities. These obligations will 
include reporting information identifying algorithms, waivers and short sales (in the context 
of transaction reporting) and breakdowns of positions in commodity derivatives (in the 
context of position reporting). 

 
• This reporting will include the transmission of proprietary information, which if it were to 

fall into the wrong hands could be used to deconstruct and duplicate (i.e. reverse engineer) a 
firm’s proprietary trading strategies. A data breach in this context could have significant 
adverse effects on any firm that has its data exposed. As authorities require market 
participants to make more data available under MiFID II, so should relevant persons take 
additional measures to ensure that the information to be reported remains secure and that 
such receiving persons have effective controls in place to guard against cyber attacks. 

 
* * * * * * * 
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MFA thanks ESMA for the opportunity to provide comments on the Consultation Paper. We would 
welcome the opportunity to discuss our views in greater detail. Please do not hesitate to contact the 
undersigned at +1 (202) 730-2600 with any questions that ESMA or its staff might have regarding 
this letter. 
 

Respectfully submitted, 
 
/s/ Stuart J. Kaswell 
 
Stuart J. Kaswell 
Executive Vice President, Managing Director & 
General Counsel 

 

 



 

  19 December 2014 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

Reply form for the  
Consultation Paper on MiFID II / MiFIR 
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Responding to this paper  
 

The European Securities and Markets Authority (ESMA) invites responses to the specific 

questions listed in the ESMA Consultation Paper on MiFID II / MiFIR (reference 

ESMA/2014/1570), published on the ESMA website. 

 

Instructions 

Please note that, in order to facilitate the analysis of the large number of responses 

expected, you are requested to use this file to send your response to ESMA so as to allow us 

to process it. Therefore, ESMA will only be able to consider responses which follow the 

instructions described below: 

i. use this form and send your responses in Word format (do not send pdf files except 

for annexes); 

ii. do not remove the tags of type <ESMA_QUESTION_CP_MIFID_1> - i.e. the 

response to one question has to be framed by the 2 tags corresponding to the 

question; and 

iii. if you do not have a response to a question, do not delete it and leave the text “TYPE 

YOUR TEXT HERE” between the tags. 

Responses are most helpful: 

i. if they respond to the question stated; 

ii. contain a clear rationale, and 

iii. describe any alternatives that ESMA should consider. 

To help you navigate this document more easily, bookmarks are available in “Navigation 

Pane” for Word 2010. 

 

Naming protocol: 

In order to facilitate the handling of stakeholders responses please save your document 

using the following format: ESMA_CP_MIFID_NAMEOFCOMPANY_NAMEOFDOCUMENT. 

E.g. if the respondent were ESMA, the name of the reply form would be ESMA_CP_MIFID 

_ESMA_REPLYFORM or ESMA_CP_MIFID_ESMA_ANNEX1 

 

Deadline 

Responses must reach us by 2 March 2015. 

All contributions should be submitted online at www.esma.europa.eu under the heading 

‘Your in-put/Consultations’.  

 

 



 
 
 

2 

Publication of responses 

All contributions received will be published following the end of the consultation period, 

unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox 

in the website submission form if you do not wish your contribution to be publicly 

disclosed. A standard confidentiality statement in an email message will not be treated 

as a request for non-disclosure. Note also that a confidential response may be requested 

from us in accordance with ESMA’s rules on access to documents. We may consult you if we 

receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and 

the European Ombudsman. 

 

Data protection 

Information on data protection can be found at www.esma.europa.eu under the headings 

’Legal notice’ and ‘Data protection’. 
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General information about respondent 
Name of the company / organisation Managed Funds Association 

Confidential1 No 

Activity: Investment Services 

Are you representing an association? Yes 

Country/Region North-America 

 

 

Introduction 
Please make your introductory comments below, if any: 

< ESMA_COMMENT_CP_MIFID_1> 

Managed Funds Association2 (“MFA”) welcomes the opportunity to provide comments to the 

European Securities and Markets Authority (“ESMA”) in response to its consultation paper on 

regulatory technical standards (“RTS”) on MiFID II/MiFIR dated 19 December 2014 (the 

“Consultation Paper”).  

 

As the European Commission noted in its original proposals for a revised Directive on 

Markets in Financial Instruments (COM_2011_656), the overarching objective of the MiFID 

framework is to further the integration, competitiveness and efficiency of EU financial 

markets. MFA strongly supports these objectives, given that the alternative investment 

industry relies on markets to be fair, open and free from manipulation in order to conduct its 

business. MFA members are long-time advocates of clear guidelines and strong enforcement 

and we appreciate ESMA’s efforts to implement a Level 2 regime for MiFID II that will 

minimise systemic risk, ensure depth and liquidity of markets, strengthen investor protection 

and promote market discipline and integrity. 

 

Despite the success of the MiFID framework in fostering competition in the provision of 

financial services, we note the Commission’s observation that the benefits from this 

increased competition have not flowed equally to all market participants and have not always 

been passed on to end investors (whether retail or wholesale). MFA shares the 

Commission’s concern that “the common interest in a transparent level playing-field between 

trading venues and investment firms” risks being undermined without appropriate action 

being taken by EU regulators.  

 

                                                
1
 The field will used for consistency checks. If its value is different from the value indicated during submission on the website 

form, the latest one will be taken into account. 
2
 Managed Funds Association represents the global alternative investment industry and its investors by advocating for sound 

industry practices and public policies that foster efficient, transparent and fair capital markets. MFA, based in Washington, D.C., 

is an advocacy, education and communications organization established to enable hedge fund and managed futures firms in the 

alternative investment industry to participate in public policy discourse, share best practices, learn from peers and communicate 

the industry’s contributions to the global economy. MFA members help pension plans, university endowments, charitable 

organizations, qualified individuals and other institutional investors to diversify their investments, manage risk and generate 

attractive returns. MFA has cultivated a global membership and actively engages with regulators and policy makers in Asia, 

Europe, the Americas, Australia and many other regions where MFA members are market participants. 
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MFA members have in particular expressed concern that if the requirements of the MiFID II 

regime are not implemented in a proportionate manner, they could serve simply to 

perpetuate or increase barriers to entry and keep smaller players out of the market, fostering 

a lack of competition and creating a barrier to the EU’s stated policy aim of encouraging the 

capital markets to play a larger role in channelling financing to the economy.  We note in this 

context the broad scope of the obligations applying to firms engaged in algorithmic trading 

set out in Article 17 of the MiFID II Directive, which extend beyond the traditional category of 

authorised investment firms.  In light of this broad range of application, we respectfully 

suggest that ESMA should allow for the proportionate implementation of these requirements 

based on the size and sophistication of the entity in question, in order to avoid implementing 

barriers to entry for smaller firms.  

 

We have outlined below the key points raised in our response to the Consultation Paper.  

 

I.  Public reporting by asset managers on best execution  

 

 MFA is concerned by ESMA’s Technical Advice to the Commission in December 

2014 that investment firms that transmit or place client orders with other entities for 

execution “shall summarise and make public, on an annual basis, for each class of 

financial instruments, the top five investment firms in terms of trading volumes where 

they transmitted or placed client orders in the preceding year ...” and that “the specific 

content of such information [should] be consistent with the information to be 

published by investment firms” under draft RTS 7 set out in Annex B to the 

Consultation Paper3. 

 

 Draft RTS 7 should not apply to asset managers because asset managers are 

differently situated from executing investment firms, such that these requirements 

would be more harmful than beneficial to clients; and other provisions in the Level 1 

text of MiFID II and ESMA’s proposed Level 2 measures will provide the protections 

necessary to ensure that clients of asset managers receive sufficient information on 

the firm’s order transmission and placement arrangements. 

 

 MFA believes the public disclosure requirements in draft RTS 7 would be 

inappropriate for asset managers. If these obligations were imposed on asset 

managers they would require public disclosure of detailed proprietary information on 

the amount of orders placed with, and fees paid to, each executing broker. Such 

disclosure would provide an unfair commercial advantage to brokers and adversely 

impact the asset manager’s ability to obtain best execution by impairing its ability to 

negotiate with brokers on the pricing and terms of execution services; as well as 

potentially reveal aspects of a client’s trading strategy. MFA is concerned that these 

disclosure requirements would harm firm clients and underlying investors by raising 

execution and transaction costs and revealing proprietary trading information and 

execution strategies.   

 

                                                
3  See pages 177 to 180 of ESMA’s Final Report on MiFID II/MiFIR dated 19 December 2014, available at: 
http://www.esma.europa.eu/system/files/2014-1569_final_report_-_esmas_technical_advice_to_the_commission_on_MiFID 
II_ii_and_mifir.pdf. 

http://www.esma.europa.eu/system/files/2014-1569_final_report_-_esmas_technical_advice_to_the_commission_on_mifid_ii_and_mifir.pdf
http://www.esma.europa.eu/system/files/2014-1569_final_report_-_esmas_technical_advice_to_the_commission_on_mifid_ii_and_mifir.pdf
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 Given the Level 1 text of MiFID II and ESMA’s other proposed Level 2 measures, 

MFA is also of the view that it is not necessary to extend draft RTS 7 to asset 

managers to achieve the intended MiFID II objective of ensuring clients receive 

appropriate information on an asset manager’s order transmission and placement 

arrangements. MFA notes that asset managers have a fiduciary duty to their clients 

and are required to act in the best interests of their clients (e.g. under Article 24(1) 

MiFID II). MiFID II will also require asset managers to provide clients with appropriate 

information on the firm and its services (e.g. under Article 24(4) MiFID II). In addition, 

if ESMA’s other proposals in its Technical Advice to the Commission are 

implemented, asset managers will be required to answer clients’ reasonable and 

proportionate requests for information about the firm’s policies and arrangements for 

the transmission or placement of orders and how those policies and arrangements 

are reviewed. Given this framework, it is not necessary to extend the provisions of 

draft RTS 7 to asset managers. 

 

 For these reasons and others set out in the attached response, MFA strongly urges 

ESMA to clarify that the detailed information requirements in draft RTS 7 do not 

extend to asset managers that do not execute client orders. 

 

II.  Organisational requirements for investment firms engaged in algorithmic 

trading 

 

 A number of the proposed organisational requirements for investment firms engaged 

in algorithmic trading remain overly prescriptive and may prove counterproductive to 

the objectives of MiFID II. Significant variation exists in the algorithms, strategies and 

trading systems utilised by market participants and the circumstances in which firms 

operate and deploy those algorithms, strategies and systems. Moreover, different 

algorithms operate for different purposes – some only relate to undertaking 

investment decisions and others may only relate to the execution of orders. A “one 

size fits all” approach is not appropriate in this regard. In fact, controls and tests that 

are tailored to a firm’s business and strategies are typically more effective at 

mitigating technology risks, in contrast to ESMA’s more prescriptive approach. MFA 

supports a principles-based regime that would allow the relevant experts in each 

investment firm to design and tailor the firm’s systems in a manner most appropriate 

to achieve the relevant regulatory objective. 

 

III. Impartial access to trading venues 

 

 MFA believes that ESMA should go further in implementing the obligation for trading 

venues to have in place objective, transparent and non-discriminatory rules governing 

access. In particular, EU regulators should use the implementation of MiFID II as an 

opportunity to address the current “two-tier” market structure of dealer-to-dealer and 

dealer-to-customer markets. This market structure, which we are experiencing in the 

U.S., creates barriers to entry and inefficiencies that are harmful to liquidity. We urge 

ESMA to address this issue  prior to the introduction of the derivatives trading 

obligation. 
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IV. Straight-through-processing  

 

 MFA strongly supports the approach that ESMA has taken in the draft technical 

standards setting out the systems, procedures and arrangements required to give 

effect to straight-through-processing (“STP”) in the European cleared over-the-

counter (“OTC”) derivatives markets.  MFA commends ESMA for its approach, which 

we believe will make such markets more secure and efficient. 

 

 MFA considers that the distinction made in the draft technical standards between 

mandatorily cleared derivatives and voluntarily cleared derivatives is unnecessary 

and that STP requirements should apply to all cleared OTC derivatives. In MFA’s 

view, the only cleared OTC derivatives which should be exempt from STP 

requirements are transactions which are subject to frontloading under EMIR or which 

the parties do not agree to clear contemporaneously with execution.  

 

 MFA does not believe that ESMA needs to recommend mandatory STP requirements 

for exchange-traded derivatives, given that exchange-traded derivatives markets 

already operate with STP.  

 

 MFA urges ESMA to provide that the deadlines referred to in the STP technical 

standards should be regarded as outer boundaries which improvements in 

technology may reduce over time. The time limit within which central counterparties 

(“CCPs”), trading venues and clearing members are required to complete a task 

should remain the Level 1 standard of “as quickly as technologically practicable using 

automated systems”. We have proposed language to address this issue. 

 

 MFA considers that the deadlines proposed for pre-execution checks in the draft 

technical standards (60 seconds for electronically entered orders and 10 minutes for 

non-electronically entered orders) are too long. In addition to such timeframes 

causing unnecessary risk in the market, market participants will not tolerate such 

delay in the completion of pre-execution checks.  The clearing member should carry 

out its pre-execution checks on a real-time basis, irrespective of whether the 

transaction is executed electronically or not. 

 

 MFA strongly supports the requirement that cleared OTC derivatives which are 

executed on a trading venue and which are subsequently rejected by the CCP should 

be void. MFA believes that ESMA should clarify the technical standards to say that 

neither party to the relevant derivative transaction will have any further liabilities or 

obligations to the other in respect of such voided transactions. 

 

 MFA supports the resubmission right included in the draft technical standards but 

encourages ESMA to make certain amendments to the technical standards to reflect 

the following points: (i) the resubmission right should only apply to cleared OTC 

derivatives executed on a trading venue; (ii) the resubmission should be permitted 

only once, for a 30 minute period following the original submission and subject to the 

mutual agreement of the parties; (iii) the resubmission should be effected by the 
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parties submitting a new transaction on old terms; and (iv) the phrase “technical 

problem”, which gives rise to a resubmission right, should be clarified to refer to 

“clerical, operational, or technological difficulties”. 

 

V. The derivatives trading obligation 

 

 MFA urges ESMA to ensure that Article 33 MiFIR operates as intended in order to 

prevent market participants from becoming subject to conflicting and duplicative 

regimes. As currently configured, it is likely that  the rules of different jurisdictions will 

declare the same class of derivatives subject to a multiple mandatory trading 

obligation. Article 33 MiFIR provides that where: (i) an implementing act on 

equivalence has been passed in relation to a non-EU jurisdiction; and (ii) at least one 

of the counterparties is established in that non-EU jurisdiction, both counterparties will 

be deemed to have satisfied the MiFIR trading obligation where they comply with the 

laws of the non-EU jurisdiction. In particular, MFA is concerned about the common 

fact pattern where a Cayman-established fund, which is treated as a U.S. Person 

and  is subject to the rules of Dodd-Frank, is transacting with an EU bank.  On a strict 

reading of Article 33 MiFIR, it appears that, following a declaration of equivalence in 

relation to the U.S., such counterparties will not be able to rely on Article 33 MiFIR in 

order to satisfy the MiFIR trading obligation by complying with Dodd-Frank.  

 

 MFA encourages ESMA to harmonise liquidity thresholds and block trade sizes 

across the trading obligation and transparency regimes to ensure that a transaction 

which is not subject to transparency requirements should not be subject to the trading 

obligation.  

 

 MFA stresses that package transactions require a product-level liquidity assessment, 

rather than assessing liquidity as if each component derivative contract is an outright 

derivative transaction.  In other words, MFA believes that the whole package must be 

sufficiently liquid in order for the trading obligation to apply to it. 

 

 MFA urges ESMA to recommend  an adequate phase-in period to apply to the 

introduction of the trading obligation. In particular, ESMA should ensure that such 

phase-in period should conform with any  phase-in period that applies with respect to 

the imposition of the clearing obligation on the same class of derivatives, such that 

the trading obligation will not apply to a class of derivatives and a particular category 

of market participant prior to the clearing obligation applying to such class of 

derivatives and such category of market participant.  

 

 MFA encourages ESMA to have a clear process in place for assessing derivatives 

subject to the trading obligation on an ongoing basis, so that it can quickly remove a 

class of derivatives from the scope of mandatory trading where necessary. 

 

VI. Non-equities transparency  
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 MFA generally supports ESMA’s decision to use the Classes of Financial Instruments 

(“COFIA”) approach to assessing liquidity, given that it provides a relatively high 

degree of certainty for market participants. However, building the results of the COFIA 

test into the draft RTS means that altering the characterisation of a sub-class of 

instruments as liquid or illiquid would require passing further RTS (as would altering 

large in scale (“LIS”) and size specific to the instrument (“SSTI”) thresholds). Passing 

new RTS can be time-consuming given scrutiny periods afforded to the European 

Commission, European Parliament and the Council of the European Union, and MFA 

would therefore prefer a more efficient means of revising the application of the 

transparency regime to be built into the Level 2 standards.  

 

 In MFA’s view, ESMA has not provided an adequate justification for restricting the use 

of the SSTI waiver/deferral regime to entities dealing on own account. This restriction 

is not a feature of the Level 1 text and while there is a link between dealing on own 

account and liquidity provision, they are not interchangeable concepts. 

 

 While ESMA’s proposed 48-hour post-trade transparency deferral period will be a 

suitable maximum for many classes of derivatives, bonds tend to be considerably 

more illiquid and a 48-hour deferral period could in MFA’s view prevent effective 

hedging in many classes of bonds. Thus, MFA would support ESMA distinguishing 

between bonds and derivatives for these purposes and applying a longer deferral 

period to bonds. 

 

 MFA is concerned by the proposed application of transparency requirements to 

request-for-quote (“RFQ”) trading systems. In particular, we note that ESMA has 

proposed that RFQ systems will have to publish pre-trade transparency data on “the 

bids and offers and attaching volumes submitted by each responding entity”, which 

appears extremely granular and could reveal a significant amount of information 

about individual trading strategies. MFA encourages ESMA to consider alternative 

approaches to the publication of pre-trade transparency information by RFQ systems, 

potentially involving the publication of aggregate bids and offers, or an average 

thereof.  

 

VII  Position limits and reporting 

 

 MFA is of the view that open interest, rather than deliverable supply, should be used 

as the baseline for the position limits methodology applying to cash-settled 

transactions and to physically-settled transactions during non-spot months. There is 

no economic rationale for linking position limits on cash-settled contracts to 

deliverable supply and basing the methodology for cash-settled transactions on 

deliverable supply could unnecessarily constrain hedging activity.  

 

 The current wording of the draft RTS is too restrictive in relation to netting across 

positions, given that it could be interpreted as prohibiting netting across exchange-

traded commodity derivatives with similar economic terms but (for example) slightly 

different maturities or different delivery locations. It is important that the RTS permit 
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netting in such situations to give a realistic picture of entities’ overall risk exposure 

levels, particularly given that different delivery points may exist for the same 

commodity.  

 

 MFA is of the view that the time limit for reporting of commodity derivative positions 

should be set at T+1, rather than by 9:00am on the day following execution, in 

conformity with MiFID transaction reporting and reporting under EMIR. Fragmenting 

reporting deadlines  among different pieces of legislation will needlessly create higher 

costs for market participants which are required to adhere to a number of reporting 

regimes in respect of the same instruments. MFA would also support an explicit 

mechanism for delegated reporting of positions (i.e. delegated either to the trading 

venue or to a counterparty).  

 

VIII.  Increasing importance of data security 

 

 The importance of data security to MFA’s members cannot be overstated. Given the 

evidence of a tendency towards increasingly detrimental and recurrent large-scale 

attacks conducted against information systems, it is critical that systems which will be 

used to receive and store firm data are secure. 

 

 MFA notes there will be a number of obligations under MiFID II, including in the 

proposed Level 2 measures currently being consulted on, which will require 

proprietary information to be transmitted to third parties and national competent 

authorities. These obligations will include reporting information identifying algorithms, 

waivers and short sales (in the context of transaction reporting) and breakdowns of 

positions in commodity derivatives (in the context of position reporting). 

 

 This reporting will include the transmission of proprietary information, which if it were 

to fall into the wrong hands could be used to deconstruct and duplicate (i.e. reverse 

engineer) a firm’s proprietary trading strategies. A data breach in this context could 

have significant adverse effects on any firm that has its data exposed. As authorities 

require market participants to make more data available under MiFID II, so should 

relevant persons take additional measures to ensure that the information to be 

reported remains secure and that such receiving persons have effective controls in 

place to guard against cyber attacks. 

 

MFA thanks ESMA for the opportunity to provide comments on the Consultation Paper. We 

would welcome the opportunity to discuss our views in greater detail. Please do not hesitate 

to contact the undersigned at +1 (202) 730-2600 with any questions that ESMA or its staff 

might have regarding our response. 

 

Respectfully submitted, 

 

Stuart J. Kaswell 

Executive Vice President, Managing Director & 

General Counsel 
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< ESMA_COMMENT_CP_MIFID_1> 
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2. Investor protection 

Q1. Do you agree with the list of information set out in draft RTS to be provided to the 
competent authority of the home Member State? If not, what other information should 
ESMA consider?  

<ESMA_QUESTION_CP_MIFID_1> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_1> 

Q2. Do you agree with the conditions, set out in this CP, under which a firm that is a 
natural person or a legal person managed by a single natural person can be 
authorised? If no, which criteria should be added or deleted? 

<ESMA_QUESTION_CP_MIFID_2> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_2> 

Q3. Do you agree with the criteria proposed by ESMA on the topic of the requirements 
applicable to shareholders and members with qualifying holdings? If no, which criteria 
should be added or deleted? 

<ESMA_QUESTION_CP_MIFID_3> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_3> 

Q4. Do you agree with the approach proposed by ESMA on the topic of obstacles 
which may prevent effective exercise of the supervisory functions of the competent 
authority? 

<ESMA_QUESTION_CP_MIFID_4> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_4> 

Q5. Do you consider that the format set out in the ITS allow for a correct transmission 
of the information requested from the applicant to the competent authority? If no, what 
modification do you propose? 

<ESMA_QUESTION_CP_MIFID_5> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_5> 

Q6. Do you agree consider that the sending of an acknowledgement of receipt is 
useful, and do you agree with the proposed content of this document? If no, what 
changes do you proposed to this process? 

<ESMA_QUESTION_CP_MIFID_6> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_6> 

Q7. Do you have any comment on the authorisation procedure proposed in the ITS 
included in Annex B? 
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<ESMA_QUESTION_CP_MIFID_7> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_7> 

Q8. Do you agree with the information required when an investment firm intends to 
provide investment services or activities within the territory of another Member State 
under the right of freedom to provide investment services or activities? Do you 
consider that additional information is required? 

<ESMA_QUESTION_CP_MIFID_8> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_8> 

Q9. Do you agree with the content of information to be notified when an investment 
firm or credit institution intends to provide investment services or activities through 
the use of a tied agent located in the home Member State? 

<ESMA_QUESTION_CP_MIFID_9> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_9> 

Q10. Do you consider useful to request additional information when an investment 
firm or market operator operating an MTF or an OTF intends to provide arrangements 
to another Member State as to facilitate access to and trading on the markets that it 
operates by remote users, members or participants established in their territory? If not 
which type of information do you consider useful to be notified? 

<ESMA_QUESTION_CP_MIFID_10> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_10> 

Q11. Do you agree with the content of information to be provided on a branch 
passport notification? 

<ESMA_QUESTION_CP_MIFID_11> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_11> 

Q12. Do you find it useful that a separate passport notification to be submitted for 
each tied agent the branch intends to use? 

<ESMA_QUESTION_CP_MIFID_12> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_12> 

Q13. Do you agree with the proposal to have same provisions on the information 
required for tied agents established in another Member State irrespective of the 
establishment or not of a branch? 

<ESMA_QUESTION_CP_MIFID_13> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_13> 

Q14. Do you agree that any changes in the contact details of the investment firm that 
provides investment services under the right of establishment shall be notified as a 
change in the particulars of the branch passport notification or as a change of the tied 
agent passport notification under the right of establishment? 
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<ESMA_QUESTION_CP_MIFID_14> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_14> 

Q15. Do you agree that credit institutions needs to notify any changes in the 
particulars of the passport notifications already communicated? 

<ESMA_QUESTION_CP_MIFID_15> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_15> 

Q16. Is there any other information which should be requested as part of the 
notification process either under the freedom to provide investment services or 
activities or the right of establishment, or any information that is unnecessary, overly 
burdensome or duplicative? 

<ESMA_QUESTION_CP_MIFID_16> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_16> 

Q17. Do you agree that common templates should be used in the passport 
notifications? 

<ESMA_QUESTION_CP_MIFID_17> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_17> 

Q18. Do you agree that common procedures and templates to be followed by both 
investment firms and credit institutions when changes in the particulars of passport 
notifications occur? 

<ESMA_QUESTION_CP_MIFID_18> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_18> 

Q19. Do you agree that the deadline to forward to the competent authority of the host 
Member State the passport notification can commence only when the competent 
authority of the home Member States receives all the necessary information? 

<ESMA_QUESTION_CP_MIFID_19> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_19> 

Q20. Do you agree with proposed means of transmission? 

<ESMA_QUESTION_CP_MIFID_20> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_20> 

Q21. Do you find it useful that the competent authority of the host Member State 
acknowledge receipt of the branch passport notification and the tied agent passport 
notification under the right of establishment both to the competent authority and the 
investment firm? 
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<ESMA_QUESTION_CP_MIFID_21> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_21> 

Q22. Do you agree with the proposal that a separate passport notification shall be 
submitted for each tied agent established in another Member State? 

<ESMA_QUESTION_CP_MIFID_22> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_22> 

Q23. Do you find it useful the investment firm to provide a separate passport 
notification for each tied agent its branch intends to use in accordance with Article 
35(2)(c) of MiFID II? Changes in the particulars of passport notification 

<ESMA_QUESTION_CP_MIFID_23> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_23> 

Q24. Do you agree to notify changes in the particulars of the initial passport 
notification using the same form, as the one of the initial notification, completing the 
new information only in the relevant fields to be amended? 

<ESMA_QUESTION_CP_MIFID_24> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_24> 

Q25. Do you agree that all activities and financial instruments (current and intended) 
should be completed in the form, when changes in the investment services, activities, 
ancillary services or financial instruments are to be notified? 

<ESMA_QUESTION_CP_MIFID_25> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_25> 

Q26. Do you agree to notify changes in the particulars of the initial notification for the 
provision of arrangements to facilitate access to an MTF or OTF? 

<ESMA_QUESTION_CP_MIFID_26> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_26> 

Q27. Do you agree with the use of a separate form for the communication of the 
information on the termination of the operations of a branch or the cessation of the 
use of a tied agent established in another Member State? 

<ESMA_QUESTION_CP_MIFID_27> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_27> 

Q28. Do you agree with the list of information to be requested by ESMA to apply to 
third country firms? If no, which items should be added or deleted. Please provide 
details on your answer. 

<ESMA_QUESTION_CP_MIFID_28> 

MFA is concerned by the proposal that a third country firm applying for registration with 

ESMA should include “a written declaration issued by the competent authority of the third 
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country stating that the firm is subject to its effective supervision and enforcement, specifying 

which investment services, activities, and ancillary services it is authorised to provide in its 

home jurisdiction”. MFA is of the view that, given the context in which the registration process 

is contemplated, such a written declaration by a third country competent authority is 

unnecessary, impracticable and unworkable. 

MFA believes it is unnecessary for ESMA to receive such a declaration when the 

Commission will have already determined that the relevant third country provides an 

equivalent legal and supervisory regime (a pre-requisite for a third country firm to register 

under MiFID II). MFA notes that, as part of the Commission’s assessment of the equivalence 

of a third country regime, the Commission must determine that firms providing investment 

services in that third country are subject to “authorisation and to effective supervision and 

enforcement on an ongoing basis”.4  

It should also be unnecessary for a third country firm to provide additional information 

specifying which investment services, activities, and ancillary services it is authorised to 

provide in its home jurisdiction, as we would expect that during the Commission’s 

equivalence assessment, it would have reviewed, and formed an understanding, of how 

authorisation works in the third country and what activities a particular firm would be 

authorised to undertake, and supervised for, as a consequence of its regulated status. 

Furthermore, MFA believes the proposal is unworkable as it is unlikely that any regulator (for 

example, the US SEC or CFTC) would be willing to represent that it provides “effective” 

supervision of an individual firm. In other words, MFA thinks it is unlikely any regulator would 

agree to comment formally on its ability to meet its legislative duties or objectives or to use its 

legislative powers in respect of an individual firm.  

 

Moreover, MFA notes that in many circumstances it would be impracticable for a firm to 

provide a written declaration or evidence of its authorisation to carry out specific activities 

where this information is not readily available in a public register. In some jurisdictions, where 

a firm obtains a license or designated regulatory status, the publicly available record does 

not specify individual activities the firm is permitted to undertake. Instead, this is confirmed by 

the relevant legislation or regulations relating to that license or regulatory status. Accordingly, 

whereas a firm should be able to provide evidence of its regulated status, it would be 

impractical for that evidence to set out specifically which activities the firm is permitted to 

undertake (other than highlighting the legislative or regulatory provisions in that jurisdiction 

which outline the activities the firm is permitted to undertake as a result of its regulatory 

status).  

 

For the purposes of registration under MiFID, MFA respectfully submits that it should be 

sufficient that the applicant third country firm provides ESMA evidence of its authorisation in 

the third country to provide the relevant investment services, activities and ancillary services.  

 

Drafting Suggestions: 

 

                                                
4
 Article 47(1), Regulation (EU) No 600/2014. 
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Draft RTS 5, Article 1(1)(k): 

“a written declaration issued by the competent authority of the third country 

stating that the firm is subject to effective supervision and enforcement, 

specifying which investment services, activities, and ancillary services it is 

authorised to provide in its home jurisdiction evidence of the firm’s authorisation 

to provide the relevant investment services, activities and ancillary services in 

its home jurisdiction;”. 

 

<ESMA_QUESTION_CP_MIFID_28> 

Q29. Do you agree with ESMA’s proposal on the form of the information to provide to 
clients? Please provide details on your answer. 

<ESMA_QUESTION_CP_MIFID_29> 

MFA supports this proposal. 

 

<ESMA_QUESTION_CP_MIFID_29> 

Q30. Do you agree with the approach taken by ESMA? Would a different period of 
measurement be more useful for the published reports? 

<ESMA_QUESTION_CP_MIFID_30> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_30> 

Q31. Do you agree that it is reasonable to split trades into ranges according to the 
nature of different classes of financial instruments? If not, why? 

<ESMA_QUESTION_CP_MIFID_31> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_31> 

Q32. Are there other metrics that would be useful for measuring likelihood of 
execution? 

<ESMA_QUESTION_CP_MIFID_32> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_32> 

Q33. Are those metrics meaningful or are there any additional data or metrics that 
ESMA should consider? 

<ESMA_QUESTION_CP_MIFID_33> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_33> 

Q34. Do you agree with the proposed approach? If not, what other information should 
ESMA consider? 
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<ESMA_QUESTION_CP_MIFID_34> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_34> 

Q35. Do you agree with the proposed approach? If not, what other information should 
ESMA consider? 

<ESMA_QUESTION_CP_MIFID_35> 

Asset managers should not publicly report information identifying executing entities 

MFA notes ESMA’s Technical Advice to the Commission in December 2014 that investment 

firms that transmit or place client orders with other entities for execution “shall summarise 

and make public, on an annual basis, for each class of financial instruments, the top five 

investment firms in terms of trading volumes where they transmitted or placed client orders in 

the preceding year ...” and that “the specific content of such information [should] be 

consistent with the information to be published by investment firms” under draft RTS 75. 

MFA believes that such a requirement to make execution information public should not apply 

to portfolio managers and other investment firms that only transmit or place orders for 

execution but do not execute orders themselves. There will be sufficient other protections in 

place to ensure that clients of asset managers receive best execution information. More 

importantly though, asset managers are differently situated from executing investment firms, 

and requiring asset managers to publicly disclose best execution information would harm 

clients and fund investors, and hinder a manager’s ability to obtain best execution. 

Asset managers have a fiduciary duty to their clients and are required to act in the best 

interests of their clients (e.g. under Article 24(1) MiFID II and, where applicable, Article 

12(1)(b) AIFMD). MiFID II will also continue to require asset managers to provide clients with 

appropriate information on the firm and its services (e.g. under Article 24(4) MiFID II). In 

addition, ESMA’s Technical Advice to the Commission, if implemented, would further require 

an asset manager to answer clients’ reasonable and proportionate requests for information 

about the firm’s policies and arrangements for the transmission or placement of orders and 

how those policies and arrangements are reviewed. Given this framework, while we 

appreciate that the proposed public disclosure requirements are intended to further the 

MiFID II objective of ensuring that clients receive appropriate information, we believe that this 

objective will be met in the asset management context by ESMA’s other proposed Level 2 

measures. 

A public disclosure requirement is also inappropriate for asset managers, as asset managers 

are differently situated from investment firms that execute orders. Although such a 

requirement may be intended to benefit an investment firm’s clients, if imposed it would 

actually harm the firm’s clients. Requiring an asset manager to publish information on the 

brokers to which orders are transmitted would significantly and adversely impact the asset 

manager’s ability to obtain best execution by impairing its ability to negotiate with brokers on 

the pricing and terms of execution services. The asset manager’s situation would become 

worse if it were specifically required to provide the detail set out in draft RTS 7, such as the 

number of orders and value of fees being directed and paid by the asset manager to each 

                                                
5
 See page 180 of ESMA’s Final Report on MiFID II and MiFIR dated 19 December 2014. 
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broker. Such a publication obligation would provide an unfair commercial advantage to 

brokers, which in turn will make it difficult for asset managers to continue to obtain 

competitive pricing for the execution services they receive and reduce the manager’s ability 

to obtain best execution. All of this would lead to an increase in the costs ultimately borne by 

the firm’s clients and/or the relevant underlying investors.  

Some clients may also deem such execution information to be proprietary, as it could reveal 

aspects of the client’s trading strategy. If such information is made public, it could increase 

the ability of competitors and other investors to deconstruct and duplicate that client’s or 

portfolio’s strategy, reducing any competitive advantage such strategy might have for the 

client or the relevant investors. 

Moreover, publishing such information annually could be misleading to clients, as the 

information would not be tailored to individual clients of the asset manager and/or the 

investors in each fund managed by the firm. Without the ability to tailor the information and 

provide additional context, publishing information on the entities with which the firm places 

orders for execution could obscure other relevant information necessary to understand how 

the client’s individual portfolio or the fund is being managed. 

For these reasons, MFA respectfully submits that ESMA should clarify, for example in a 

recital to draft RTS 7, that it would be inappropriate for the detailed information required 

under draft RTS 7 to be disclosed publicly by an asset manager. 

The detailed information in draft RTS 7 is unnecessary for investment firms 

MFA believes that the proposed requirement for an investment firm to publish summary 

information on how the firm has used publicly available information to monitor execution 

quality is unnecessary as it duplicates the information clients will receive individually on the 

execution order policies of the firm. 

MFA understands that one of the policy aims underlying MiFID II is to ensure clients are 

provided with sufficient information to enable them to monitor a firm’s compliance with its 

order execution policy. MFA supports this goal and notes that in ESMA’s Technical Advice to 

the Commission on 19 December 2014 on the detail of information firms must provide clients 

on their execution and receipt and transmission (“RTO”)/placing policies, ESMA advised that 

investment firms should be required to disclose to clients how they monitor execution venues 

and executing entities and verify that the best possible results were obtained for their clients. 

As mentioned above, ESMA also advised that firms must answer clients’ reasonable and 

proportionate requests for information about their policies or arrangements and how they are 

reviewed6. In this context, MFA believes the policy aim of MiFID II to ensure clients are 

provided with sufficient information on a firm’s best execution arrangements would be met 

without requiring public disclosure of additional summary information. As a result, MFA 

respectfully submits that investment firms should not be required to publish summary 

information on how the firm has monitored execution quality, as this would create 

                                                
6

 See pages 177 to 180 of ESMA’s Final Report on MiFID II/MiFIR dated 19 December 2014, available at: 
http://www.esma.europa.eu/system/files/2014-1569_final_report_-_esmas_technical_advice_to_the_commission_on_MiFID 
II_ii_and_mifir.pdf. 

http://www.esma.europa.eu/system/files/2014-1569_final_report_-_esmas_technical_advice_to_the_commission_on_mifid_ii_and_mifir.pdf
http://www.esma.europa.eu/system/files/2014-1569_final_report_-_esmas_technical_advice_to_the_commission_on_mifid_ii_and_mifir.pdf
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unnecessary costs for sharing and duplicating information which will otherwise be available 

to clients. 

MFA also believes that the proposed detail to be published under draft RTS 7 would appear 

to exceed the Level 1 requirement under Article 27(6) MiFID II which merely states that the 

investment firm must report on “the top five execution venues in terms of trading volumes... 

and information on the quality of execution obtained”. MiFID II Level 1 does not mandate the 

detailed figures on total orders and percentages of orders routed to individual venues, for 

example, which would be required under draft RTS 7. 

Requesting information on best execution 

MFA urges ESMA to take the opportunity to provide more guidance on the information 

portfolio managers should be requesting from brokers when evaluating best execution 

arrangements. MFA was recently involved in an exercise with the US Securities and 

Exchange Commission to develop an order routing disclosure template for the minimum 

disclosure of order routing and execution quality information that institutional investors could 

request from their broker-dealers.7 Asset managers currently receive a range of information 

from brokers about quality and although MiFID II will harmonise portions of the information to 

be provided by brokers, further guidance from ESMA on any additional information asset 

managers should consider requesting from brokers would be useful. 

Drafting Suggestions: 

Draft RTS 7, insert after Recital 10: 

“(11) Certain information under this Regulation if published by an investment 

firm that transmits or places client orders with other entities for execution, could 

have a significant adverse commercial impact on that firm and its clients. For 

example, publishing figures on volumes of orders directed, or the portion of total 

fees paid, to an individual firm for execution would lead to an imbalance in the 

bargaining power between the investment firm that transmits or places an order 

and the investment firm that executes the order. This could disadvantage clients 

by reducing the ability of the transmitting investment firm to obtain the best 

possible results for its clients when arranging execution or lead to the disclosure 

of the firm’s or its clients’ proprietary trading strategies. As a result, it would be 

inappropriate to extend the obligations in this Regulation to a firm that transmits 

or places client orders with other entities for execution.” 

Delete also sub-paragraphs 1(c) to 1(e) of Article 6 of RTS 7. 

 

<ESMA_QUESTION_CP_MIFID_35> 

Q36. Do you agree with the proposed approach? If not, what other information should 
ESMA consider? 

                                                
7
 https://www.managedfunds.org/wp-content/uploads/2014/10/Cover-Letter-for-Execution-Venue-Template1.pdf 
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<ESMA_QUESTION_CP_MIFID_36> 

Please see our response to Q.36 above. 

<ESMA_QUESTION_CP_MIFID_36> 

  



 
 
 

21 

3. Transparency 

Q37. Do you agree with the proposal to add to the current table a definition of request 
for quote trading systems and to establish precise pre-trade transparency 
requirements for trading venues operating those systems? Please provide reasons for 
your answers. 

<ESMA_QUESTION_CP_MIFID_37> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_37> 

Q38. Do you agree with the proposal to determine on an annual basis the most 
relevant market in terms of liquidity as the trading venue with the highest turnover in 
the relevant financial instrument by excluding transactions executed under some pre-
trade transparency waivers? Please provide reasons for your answers.  

<ESMA_QUESTION_CP_MIFID_38> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_38> 

Q39. Do you agree with the proposed exhaustive list of negotiated transactions not 
contributing to the price formation process? What is your view on including non-
standard or special settlement trades in the list? Would you support including non-
standard settlement transactions only for managing settlement failures? Please 
provide reasons for your answers. 

<ESMA_QUESTION_CP_MIFID_39> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_39> 

Q40. Do you agree with ESMA’s definition of the key characteristics of orders held on 
order management facilities? Do you agree with the proposed minimum sizes? Please 
provide reasons for your answers. 

<ESMA_QUESTION_CP_MIFID_40> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_40> 

Q41. Do you agree with the classes, thresholds and frequency of calculation proposed 
by ESMA for shares and depositary receipts? Please provide reasons for your 
answers. 

<ESMA_QUESTION_CP_MIFID_41> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_41> 

Q42. Do you agree with the classes, thresholds and frequency of calculation proposed 
by ESMA for ETFs? Would you support an alternative approach based on a single 
large in scale threshold of €1 million to apply to all ETFs regardless of their liquidity? 
Please provide reasons for your answers. 

<ESMA_QUESTION_CP_MIFID_42> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_42> 

Q43. Do you agree with the classes, thresholds and frequency of calculation proposed 
by ESMA for certificates? Please provide reasons for your answers. 
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<ESMA_QUESTION_CP_MIFID_43> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_43> 

Q44. Do you agree with the proposed approach on stubs? Please provide reasons for 
your answers.  

<ESMA_QUESTION_CP_MIFID_44> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_44> 

Q45. Do you agree with the proposed conditions and standards that the publication 
arrangements used by systematic internalisers should comply with? Should 
systematic internalisers be required to publish with each quote the publication of the 
time the quote has been entered or updated? Please provide reasons for your 
answers. 

<ESMA_QUESTION_CP_MIFID_45> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_45> 

Q46. Do you agree with the proposed definition of when a price reflects prevailing 
conditions? Please provide reasons for your answers. 

<ESMA_QUESTION_CP_MIFID_46> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_46> 

Q47. Do you agree with the proposed classes by average value of transactions and 
applicable standard market size? Please provide reasons for your answers. 

<ESMA_QUESTION_CP_MIFID_47> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_47> 

Q48. Do you agree with the proposed list of transactions not contributing to the price 
discovery process in the context of the trading obligation for shares? Do you agree 
that the list should be exhaustive? Please provide reasons for your answers. 

<ESMA_QUESTION_CP_MIFID_48> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_48> 

Q49. Do you agree with the proposed list of information that trading venues and 
investment firms shall made public? Please provide reasons for your answers.  

<ESMA_QUESTION_CP_MIFID_49> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_49> 

Q50. Do you consider that it is necessary to include the date and time of publication 
among the fields included in Table 1 Annex 1 of Draft RTS 8? Please provide reasons 
for your answer. 
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<ESMA_QUESTION_CP_MIFID_50> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_50> 

Q51. Do you agree with the proposed list of flags that trading venues and investment 
firms shall made public? Please provide reasons for your answers. 

<ESMA_QUESTION_CP_MIFID_51> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_51> 

Q52. Do you agree with the proposed definitions of normal trading hours for market 
operators and for OTC? Do you agree with shortening the maximum possible delay to 
one minute? Do you think some types of transactions, such as portfolio trades should 
benefit from longer delays? Please provide reasons for your answers. 

<ESMA_QUESTION_CP_MIFID_52> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_52> 

Q53. Do you agree that securities financing transactions and other types of 
transactions subject to conditions other than the current market valuation of the 
financial instrument should be exempt from the reporting requirement under article 
20? Do you think other types of transactions should be included? Please provide 
reasons for your answers. 

<ESMA_QUESTION_CP_MIFID_53> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_53> 

Q54. Do you agree with the proposed classes and thresholds for large in scale 
transactions in shares and depositary receipts? Please provide reasons for your 
answers.  

<ESMA_QUESTION_CP_MIFID_54> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_54> 

Q55. Do you agree with the proposed classes and thresholds for large in scale 
transactions in ETFs? Should instead a single large in scale threshold and deferral 
period apply to all ETFs regardless of the liquidity of the financial instrument as 
described in the alternative approach above? Please provide reasons for your 
answers. 

<ESMA_QUESTION_CP_MIFID_55> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_55> 

Q56. Do you agree with the proposed classes and thresholds for large in scale 
transactions in certificates? Please provide reasons for your answers 

<ESMA_QUESTION_CP_MIFID_56> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_56> 

Q57. Do you agree with ESMA’s proposal for the definition of a liquid market? Please 
provide an answer for SFPs and for each of type of bonds identified (European 
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Sovereign Bonds, Non-European Sovereign Bonds, Other European Public Bonds, 
Financial Convertible Bonds, Non-Financial Convertible Bonds, Covered Bonds, 
Senior Corporate Bonds-Financial, Senior Corporate Bonds Non-Financial, 
Subordinated Corporate Bonds-Financial, Subordinated Corporate Bonds Non-
Financial) addressing the following points: 

(1) Would you use different qualitative criteria to define the sub-classes with 
respect to those selected (i.e. bond type, debt seniority, issuer sub-type and 
issuance size)?  

(2) Would you use different parameters (different from average number of trades 
per day, average nominal amount per day and number of days traded) or the 
same parameters but different thresholds in order to define a bond or a SFP as 
liquid?  

(3) Would you define classes declared as liquid in ESMA’s proposal as illiquid (or 
viceversa)? Please provide reasons for your answer. 

<ESMA_QUESTION_CP_MIFID_57> 

ESMA’s analysis of fixed income financial instruments 

As a general comment, many fixed income products are illiquid in nature; we note, for 

example, ESMA’s comment that around half of the bonds analysed over the year-long 

scrutiny period did not trade at all.  As such, it will be important for ESMA to assess liquidity 

carefully in this context, and to avoid imposing full transparency requirements where they are 

not clearly justified.  Attempting to suddenly increase transparency in more illiquid fixed 

income markets (e.g,. by imposing a system of “coverage ratios”) could simply serve to drive 

further liquidity from the market.    

We note in this respect that ESMA’s system of “liquidity prediction” in relation to fixed income 

instruments may (by ESMA’s admission) only result in an 85% accuracy rate.  Given the 

general tendency of many fixed income markets towards lower levels of liquidity, ESMA 

should err on the side of caution in cases where the model’s accuracy is in doubt.  Although 

ESMA comments that “the potential adverse impact of wrong classification will be mitigated 

by the existence of other waivers and deferrals”, this will only apply in cases where the 

transaction is large enough to meet the applicable large in scale/SSTI threshold. 

MFA notes that the large in scale and SSTI thresholds operate across very broad categories 

of instrument.  In particular, we note that one set of thresholds operates across all “European 

Sovereign Bonds”, whilst another operates across all “Non-European Sovereign Bonds”.  It 

seems to us that it may be helpful to break these categories down further for the purposes of 

applying large in scale and SSTI thresholds.  In particular, a more helpful distinction than the 

current broad distinction between EU and non-EU sovereign debt might be to distinguish 

between debt issued by G20 jurisdictions and debt issued by countries outside of the G20.  

As a general point, EU sovereign debt should not be assessed or treated differently to non-

EU sovereign debt for the purposes of the transparency regime.  

General comments on framework governing liquidity assessments 

As noted in MFA’s response to the previous Discussion Paper, spread data should not on its 

own be cited as a reason for not implementing transparency requirements in respect of 

products which are otherwise suitably standardised and liquid.  In particular, wider spreads 



 
 
 

25 

may potentially be a symptom of markets which are lacking in transparency and competition, 

and in relation to which the implementation of appropriate transparency measures may result 

in a narrowing of spreads.  We note in this respect the difficulties which ESMA cites in 

relation to gathering accurate and consistent data on spreads.  We therefore submit that 

where spread data does not usefully contribute to an analysis of liquidity, it should preferably 

be omitted entirely from the liquidity analysis. 

MFA does, however, support ESMA’s view (expressed in the Consultation Paper) that 

average size and frequency of transactions are likely to be more significant factors in 

assessing liquidity than number of market participants and size of spreads.  As a general 

point, however, while we realise that ESMA has taken its lead from the Level 1 text in setting 

out the factors which are to be taken into account in assessing liquidity, liquidity should not 

be measured purely in terms of historical trading activity, but also in terms of market 

participants’ ability to enter into a transaction at any given point in time, demonstrated by the 

presence and availability of ready and willing buyers and sellers in a marketplace.  We note, 

for example, that even during the financial crisis, the CDS index market remained liquid as 

there was a readily available supply of market makers quoting two way markets.    

We also support ESMA’s decision to assess liquidity using the Classes of Financial 

Instruments (“COFIA”) approach; as noted in our response to the previous Discussion Paper, 

the COFIA approach appeared simpler for market participants and trading venues alike to 

implement.  This appears to be borne out by Annex III of RTS 9, which allows for a 

straightforward assessment of when the various waivers and deferrals available under MiFID 

II will apply to each sub-class of instruments.  However, one potential issue with Annex III of 

RTS 9 is that altering the characterisation of a sub-class of derivatives as either liquid or 

illiquid (or indeed altering the large in scale and SSTI thresholds) would require passing 

further RTS under the COFIA approach.  This can be a time-consuming process given 

scrutiny periods built into the passage of EU legislation.  As such, it may be preferable for 

RTS 9 to simply set out a framework for assessing liquidity, and for the tables currently set 

out in Annex III to be published elsewhere (e.g. on an official webpage).  This would allow 

ESMA to make changes to existing liquidity assessments more efficiently where necessary.   

In addition, ESMA should ensure that it has a strategy for monitoring the ongoing liquidity of 

instruments, such that it can commence the process of changing an instrument’s liquidity 

profile as soon as possible where there are signs that it is likely to change.   

Finally, the Consultation Paper notes that ESMA is proposing to treat as illiquid “derivatives 

subject to the clearing obligation but for which ESMA has determined that they shall not be 

subject to the trading obligation”.  This contrasts with the wording of the Level 1 text, which 

simply provides for a pre-trade transparency waiver for “derivatives which are not subject to 

the trading obligation specified in Article 28” (see Article 9(1)(c) of MiFIR).  The proposed 

caveat regarding the clearing obligation is not present in Level 1 text, and it is not therefore 

apparent that ESMA has a mandate to limit the scope of the waiver in such a way.  In 

addition, derivatives which fall outside the scope of the clearing obligation are considerably 

less likely to be standardised and liquid, so we do not consider that such a caveat is 

necessary (despite ESMA’s proposal to make a further assessment relating to the liquidity of 

those derivatives which fall outside the scope of the clearing obligation). 
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Drafting Suggestions: 

Delete Recital 4 of draft RTS 9. 

 

<ESMA_QUESTION_CP_MIFID_57> 

Q58. Do you agree with the definitions of the bond classes provided in ESMA’s 
proposal (please refer to Annex III of RTS 9)? Please provide reasons for your answer. 

<ESMA_QUESTION_CP_MIFID_58> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_58> 

Q59. Do you agree with ESMA’s proposal for the definition of a liquid market? Please 
provide an answer per asset class identified (investment certificates, plain vanilla 
covered warrants, leverage certificates, exotic covered warrants, exchange-traded-
commodities, exchange-traded notes, negotiable rights, structured medium-term-
notes and other warrants) addressing the following points:  

(1) Would you use additional qualitative criteria to define the sub-classes? 

(2) Would you use different parameters or the same parameters (i.e. average 
daily volume and number of trades per day) but different thresholds in order to 
define a sub-class as liquid? 

(3) Would you qualify certain sub-classes as illiquid? Please provide reasons for 
your answer. 

<ESMA_QUESTION_CP_MIFID_59> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_59> 

Q60. Do you agree with the definition of securitised derivatives provided in ESMA’s 
proposal (please refer to Annex III of the RTS)? Please provide reasons for your 
answer. 

<ESMA_QUESTION_CP_MIFID_60> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_60> 

Q61. Do you agree with ESMA’s proposal for the definition of a liquid market? Please 
provide an answer for each of the asset classes identified (FRA, Swaptions, Fixed-to-
Fixed single currency swaps, Fixed-to-Float single currency swaps, Float -to- Float 
single currency swaps, OIS single currency swaps, Inflation single currency swaps, 
Fixed-to-Fixed multi-currency swaps, Fixed-to-Float multi-currency swaps, Float -to- 
Float multi-currency swaps, OIS multi-currency swaps, bond options, bond futures, 
interest rate options, interest rate futures) addressing the following points:  

(1) Would you use different criteria to define the sub-classes (e.g. currency, 
tenor, etc.)? 

(2) Would you use different parameters (among those provided by Level 1, i.e. 
the average frequency and size of transactions, the number and type of market 
participants, the average size of spreads, where available) or the same 
parameters but different thresholds in order to define a sub-class as liquid (state 
also your preference for option 1 vs. option 2, i.e. application of the tenor criteria 
as a range as in ESMA’s preferred option or taking into account broken dates. In 
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the latter case please also provide suggestions regarding what should be set as 
the non-broken dates)?  

(3) Would you define classes declared as liquid in ESMA’s proposal as illiquid (or 
vice versa)? Please provide reasons for your answer. 

<ESMA_QUESTION_CP_MIFID_61> 

Please see our “general comments on framework governing liquidity assessments” set out in 

relation to Q.57 above. 

In addition to these comments, we note that ESMA has set different liquidity thresholds for 

data collected from trade repositories and data collected from trading venues.  In our view, 

the thresholds applied to trade repository data should be at least as stringent as those 

applied to trading venue data, given the greater likelihood of instruments reported to a trade 

repository being less liquid in the first place.  For example, although many such instruments 

may need to be executed through trading venues in future as a result of the trading obligation 

(and thus will become subject to transparency requirements), at present they will be traded 

“OTC” according to the EMIR definition of “OTC derivatives”.  We note in this respect that 

that one of the liquidity thresholds applied by ESMA to the trading venue data was an 

average of one trade per day, while for the trade repository data a threshold of “number of 

days traded greater than or equal to 80% of the available trading days in the period” was 

applied.  MFA members are concerned that these thresholds are rather arbitrary in nature, 

but prefer the approach of taking an average of transactions per day over the look back 

period rather than imposing a percentage threshold of days on which instruments are 

required to have been traded.  In particular, certain products may trade in volume around 

specific dates but will otherwise trade sparsely.  During the dates on which such instruments 

do trade in volume, they are “liquid” in nature, but the proposed 80% of trading days 

threshold would not class them as being subject to full transparency requirements. 

 

<ESMA_QUESTION_CP_MIFID_61> 

Q62. Do you agree with the definitions of the interest rate derivatives classes provided 
in ESMA’s proposal (please refer to Annex III of draft RTS 9)? Please provide reasons 
for your answer. 

<ESMA_QUESTION_CP_MIFID_62> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_62> 

Q63. With regard to the definition of liquid classes for equity derivatives, which one is 
your preferred option? Please be specific in relation to each of the asset classes 
identified and provide a reason for your answer. 

<ESMA_QUESTION_CP_MIFID_63> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_63> 

Q64. If you do not agree with ESMA’s proposal for the definition of a liquid market, 
please specify for each of the asset classes identified (stock options, stock futures, 
index options, index futures, dividend index options, dividend index futures, stock 
dividend options, stock dividend futures, options on a basket or portfolio of shares, 
futures on a basket or portfolio of shares, options on other underlying values (i.e. 
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volatility index or ETFs), futures on other underlying values (i.e. volatility index or 
ETFs):  

(1) your alternative proposal  

(2) which qualitative criteria would you use to define the sub-classes  

(3) which parameters and related threshold values would you use in order to 
define a sub-class as liquid. 

<ESMA_QUESTION_CP_MIFID_64> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_64> 

Q65. Do you agree with the definitions of the equity derivatives classes provided in 
ESMA’s proposal (please refer to Annex III of draft RTS 9)? Please provide reasons for 
your answer. 

<ESMA_QUESTION_CP_MIFID_65> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_65> 

Q66. Do you agree with ESMA’s proposal for the definition of a liquid market? Please 
provide an answer detailed per contract type, underlying type and underlying 
identified, addressing the following points:  

(1) Would you use different qualitative criteria to define the sub-classes? In 
particular, do you consider the notional currency as a relevant criterion to define 
sub-classes, or in other words should a sub-class deemed as liquid in one 
currency be declared liquid for all currencies?  

(2) Would you use different parameters or the same parameters (i.e. average 
number of trades per day and average notional amount traded per day) but 
different thresholds in order to define a sub-class as liquid? 

(3) Would you define classes declared as liquid in ESMA’s proposal as illiquid (or 
vice versa)? Please provide reasons for your answer. 

<ESMA_QUESTION_CP_MIFID_66> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_66> 

Q67. Do you agree with ESMA’s proposal for the definition of a liquid market? Please 
provide an answer detailed per contract type, underlying type and underlying 
identified, addressing the following points:  

(1) Would you use different qualitative criteria to define the sub-classes? In 
particular, do you consider the notional currency as a relevant criteria to define 
sub-classes, or in other words should a sub-class deemed as liquid in one 
currency be declared liquid for all currencies? 

(2) Would you use different parameters or the same parameters (i.e. average 
number of trades per day and average notional amount traded per day) but 
different thresholds in order to define a sub-class as liquid? 

(3) Would you define classes declared as liquid in ESMA’s proposal as illiquid (or 
vice versa)? Please provide reasons for your answer.  
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<ESMA_QUESTION_CP_MIFID_67> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_67> 

Q68. Do you agree with ESMA’s proposal for the definition of a liquid market? Please 
provide an answer detailed per contract type and underlying (identified addressing the 
following points: 

(1) Would you use different qualitative criteria to define the sub-classes?  

(2) Would you use different parameters or the same parameters (i.e. average 
number of trades per day and average notional amount traded per day) but 
different thresholds in order to define a sub-class as liquid? 

(3) Would you define classes declared as liquid in ESMA’s proposal as illiquid (or 
vice versa)? Please provide reasons for your answer. 

<ESMA_QUESTION_CP_MIFID_68> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_68> 

Q69. Do you agree with ESMA’s proposal for the definition of a liquid market? Please 
provide an answer per asset class identified (EUA, CER, EUAA, ERU) addressing the 
following points:  

(1) Would you use additional qualitative criteria to define the sub-classes? 

(2) Would you use different parameters or the same parameters (i.e. average 
number of trades per day and average number of tons of carbon dioxide traded 
per day) but different thresholds in order to define a sub-class as liquid? 

(3) Would you qualify as liquid certain sub-classes qualified as illiquid (or vice 
versa)? Please provide reasons for your answer. 

<ESMA_QUESTION_CP_MIFID_69> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_69> 

Q70. Do you agree with ESMA’s proposal with regard to the content of pre-trade 
transparency? Please provide reasons for your answer. 

<ESMA_QUESTION_CP_MIFID_70> 

MFA supports ESMA’s attempts to tailor transparency requirements to the different trading 

systems through which transactions are executed.  We support in particular ESMA’s 

clarification to the definition of a request-for-quote (“RFQ”) system, to the effect that quotes 

published in response to a request for a quote must be “executable exclusively by the 

requesting member or market participant”.  As noted in our response to ESMA’s previous 

Discussion Paper, a fundamental feature of RFQ systems is that those participants that 

request quotes are the only counterparties able to execute those quotes.  As such, this 

clarification will be helpful in preserving the essential features of RFQ trading systems.  

However, we note that the definition currently proposed by ESMA refers to quotes in RFQ 

systems being “published” in response to a request for a quote.  Quotes would not in fact be 

“published” in this way under current market practice, but would rather be disclosed only to 

the requesting market participant.  The definition of an RFQ system should therefore be 

amended in order to preserve this important feature of RFQ trading systems.  
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In addition, the proposed pre-trade transparency regime may also present a significant 

departure from current market practice given the extremely granular information which ESMA 

is proposing should be published by RFQ systems (i.e. “the bids and offers and attaching 

volumes submitted by each responding entity”).  Requiring such specific data to be published 

could result in other market participants trading against dealers in RFQ systems, which will 

make it more difficult and costly for dealers to hedge or offset transactions.  These increased 

costs will likely be passed on to the buy-side, and liquidity may ultimately move away from 

the trading system.   

In light of these concerns, MFA encourages ESMA to consider alternative approaches to the 

publication of pre-trade transparency information by RFQ systems, potentially involving the 

publication of aggregate bids and offers, or an average thereof.  This would avoid individual 

responses to requests for quotes being required to be published when they are received.  In 

our view, requiring an aggregate or average of bids and offers to be published would be 

wholly consistent with the Level 1 requirement for publication of pre-trade transparency data, 

given that it would provide an adequate indication of “current bid and offer prices and the 

depth of trading interests at those prices” (as mandated under Article 8(1) of MiFIR).  In 

particular, such a publication requirement would fulfil the transparency aim of giving a reliable 

indication of bid and ask data, and would also accord with ESMA’s approach in relation to 

other types of trading system (we note, for example, that for central limit order book systems, 

ESMA has proposed only that “the aggregate number of orders and the volumes they 

represent at each price level, for at least the five best bid and offer price levels” need be 

made public).   

Finally, we note also that there is still significant uncertainty surrounding how transparency 

requirements are likely to work in the context of voice trading systems.  The market may 

therefore benefit from guidance on this point.   

 

<ESMA_QUESTION_CP_MIFID_70> 

Q71. Do you agree with ESMA’s proposal with regard to the order management 
facilities waiver? Please provide reasons for your answer. 

<ESMA_QUESTION_CP_MIFID_71> 

ESMA’s flexibility in implementing this waiver appears positive given that any decision to limit 

its scope to particular types of order could, for example, prove restrictive. 

 

<ESMA_QUESTION_CP_MIFID_71> 

Q72. ESMA seeks further input on how to frame the obligation to make indicative 
prices public for the purpose of the Technical Standards. Which methodology do you 
prefer? Do you have other proposals? 
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<ESMA_QUESTION_CP_MIFID_72> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_72> 

Q73. Do you consider it necessary to include the date and time of publication among 
the fields included in Annex II, Table 1 of RTS 9? Do you consider that other relevant 
fields should be added to such a list? Please provide reasons for your answer. 

<ESMA_QUESTION_CP_MIFID_73> 

MFA agrees that the date and time of publication should be included among the relevant 

fields.  We also raise the possibility that not all instruments covered by the regime will 

necessarily have an ISIN or Aii code, so some flexibility may be helpful in this respect.  

 

<ESMA_QUESTION_CP_MIFID_73> 

Q74. Do you agree with ESMA’s proposal on the applicable flags in the context of 
post-trade transparency? Please provide reasons for your answer. 

<ESMA_QUESTION_CP_MIFID_74> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_74> 

Q75. Do you agree with ESMA’s proposal? Please specify in your answer if you agree 
with:  

(1) a 3-year initial implementation period  

(2) a maximum delay of 15 minutes during this period  

(3) a maximum delay of 5 minutes thereafter. Please provide reasons for your 
answer. 

 

<ESMA_QUESTION_CP_MIFID_75> 

MFA noted in response to ESMA’s original Discussion Paper that while there is value in a 

“backstop” time limit by which transparency data must be published, a five minute maximum 

delay might at present be difficult to achieve across all non-equity instruments.  For that 

reason, MFA supports ESMA’s decision to implement an initial maximum delay of fifteen 

minutes, in line with the TRACE system operated by FINRA.   

It might well be possible for certain markets to reduce this maximum delay to five minutes 

after an initial three year phase-in period.  However, given the obligation for trading venues 

to publish post-trade transparency data “as close to real-time as is technically possible”, 

there may be no need for ESMA to legislate for a shorter delay at this point in time.  A more 

flexible approach would be to assess on an ongoing basis whether trading venues are 

making all reasonable efforts to comply with their obligation to publish post-trade information 

“as close to real time as technically possible”, and to reassess what level of maximum 

permitted delay is achievable at the end of the three year period.   



 
 
 

32 

 

<ESMA_QUESTION_CP_MIFID_75> 

Q76. Do you agree that securities financing transactions and other types of 
transactions subject to conditions other than the current market valuation of the 
financial instrument should be exempt from the reporting requirement under article 
21? Do you think other types of transactions should be included? Please provide 
reasons for your answers.  

<ESMA_QUESTION_CP_MIFID_76> 

ESMA’s decision to exempt the relevant transactions from post-trade transparency 

requirements appears well-founded given that transactions such as give-up trades would add 

little value to post-trade transparency information, and could in fact simply serve to give an 

inflated view of overall trading activity.  In addition, as MFA noted in its response to the 

previous Discussion Paper, the imposition of transparency requirements would be very 

onerous in relation to repos or re-hypothecation arrangements.  Thus, ESMA’s decision to 

exclude “transfers of financial instruments such as segregated collateral in bilateral 

transactions or in the context of a CCP margin and collateral requirements” is also positive.   

 

<ESMA_QUESTION_CP_MIFID_76> 

Q77. Do you agree with ESMA’s proposal for bonds and SFPs? Please specify, for 
each type of bonds identified, if you agree on the following points, providing reasons 
for your answer and if you disagree providing ESMA with your alternative proposal:  

(1) deferral period set to 48 hours  

(2) size specific to the instrument threshold set as 50% of the large in scale 
threshold  

(3) volume measure used to set the large in scale threshold as specified in 
Annex II, Table 3 of draft RTS 9 

(4) pre-trade and post-trade thresholds set at the same size  

(5) large in scale thresholds: (a) state your preference for the system to set the 
thresholds (i.e. annual recalculation of the thresholds vs. no recalculation of the 
thresholds) (b) in the case of a preference for a system with no recalculation (i.e. 
option 1) provide feedback on the thresholds determined. In the case of a 
preference for a system with recalculation (i.e. option 2) provide feedback on the 
thresholds determined for 2017 and on the methodology to recalculate the 
thresholds from 2018 onwards including the level of granularity of the classes on 
which the recalculations will be performed. 

<ESMA_QUESTION_CP_MIFID_77> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_77> 

Q78. Do you agree with ESMA’s proposal for interest rate derivatives? Please specify, 
for each sub-class (FRA, Swaptions, Fixed-to-Fixed single currency swaps, Fixed-to-
Float single currency swaps, Float -to- Float single currency swaps, OIS single 
currency swaps, Inflation single currency swaps, Fixed-to-Fixed multi-currency swaps, 
Fixed-to-Float multi-currency swaps, Float -to- Float multi-currency swaps, OIS multi-
currency swaps, bond options, bond futures, interest rate options, interest rate 
futures) if you agree on the following points providing reasons for your answer and, if 
you disagree, providing ESMA with your alternative proposal:  
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(1) deferral period set to 48 hours  

(2) size specific to the instrument threshold set as 50% of the large in scale 
threshold  

(3) volume measure used to set the large in scale and size specific to the 
instrument threshold as specified in Annex II, Table 3 of draft RTS 9 

(4) pre-trade and post-trade thresholds set at the same size  

(5) large in scale thresholds: (a) state your preference for the system to set the 
thresholds (i.e. annual recalculation of the thresholds vs. no recalculation of the 
thresholds) (b) in the case of a preference for a system with no recalculation (i.e. 
option 1), provide feedback on the thresholds determined. In the case of a 
preference for a system with recalculation (i.e. option 2), provide feedback on the 
thresholds determined for 2017 and on the methodology to recalculate the 
thresholds from 2018 onwards including the level of granularity of the classes on 
which the recalculations will be performed (c) irrespective of your preference for 
option 1 or 2 and, with particular reference to OTC traded interest rates 
derivatives, provide feedback on the granularity of the tenor buckets defined. In 
other words, would you use a different level of granularity for maturities shorter 
than 1 year with respect to those set which are: 1 day- 1.5 months, 1.5-3 months, 
3-6 months, 6 months – 1 year? Would you group maturities longer than 1 year 
into buckets (e.g. 1-2 years, 2-5 years, 5-10 years, 10-30 years and above 30 
years)? 

<ESMA_QUESTION_CP_MIFID_78> 

Deferral period 

MFA notes that ESMA’s initial proposals for deferral periods (as set out in the previous 

Discussion Paper) were considerably more complicated than its most recent proposal to 

apply a standard period of 48 hours across transactions in illiquid instruments, large in scale 

transactions and SSTI transactions.  The most recent proposal will be considerably more 

predictable and straightforward to apply, which will be helpful to market participants in 

planning their trading and hedging strategies.  It also takes into account feedback from 

respondents to the Discussion Paper (including MFA) that longer deferral periods were 

necessary given the importance of allowing market participants the chance to hedge or 

unwind their transactions before details of the trade are made public.   

However, ESMA should potentially consider fixed income instruments such as bonds 

separately from derivatives for these purposes.  In particular, while 48 hours is likely to be a 

sufficient deferral period for many classes of derivatives, a longer period may be needed for 

certain classes of bonds, which we understand can take additional time to hedge.  Indeed, 48 

hours may in fact be too long for more standardised and liquid classes of derivatives (in 

particular, certain interest rate swaps), but we note that the 48 hour deferral period appears 

intended to function as a maximum which national competent authorities (“NCAs”) may 

reduce if required.  During the deferral period, details of transactions over large in scale size 

(e.g. over EUR 5m) should, for example, be published as “EUR 5m+” within the normal 

deadline for publication of post-trade transparency data. The actual volume traded should 

then be published after the conclusion of the post-trade transparency deferral period. 

Size specific to the instrument threshold set as 50% of the large in scale threshold 
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ESMA’s decision to set the SSTI threshold at half of the large in scale threshold has not been 

fully explained, and as such, the 50% figure appears somewhat arbitrary.  ESMA notes that it 

intends for the SSTI threshold to be set at a level above which liquidity providers would be 

exposed to undue risk, but the Consultation Paper does not include any empirical analysis on 

exactly why this level should be 50% of the large in scale threshold.  

Nevertheless, we acknowledge that setting the SSTI threshold at 50% of the large in scale 

threshold across the board will increase market certainty and predictability in the application 

of the transparency regime.   

ESMA has also not given any explanation for its proposal to limit the use of the SSTI 

waiver/deferral regime to market participants dealing on own account other than in a 

matched principal trading context.  As noted above, the SSTI waiver/deferral regime is 

intended to be set at a level above which liquidity providers would be exposed to undue risk, 

and we acknowledge that liquidity providers would generally deal on own account.  However, 

the proposed restriction nevertheless appears arbitrary given that it does not depend on an 

assessment of whether a market participant is a liquidity provider.  Rather, it would allow a 

range of market participants to take advantage of the deferral period and bar others from 

doing so based simply on an analysis of whether they are dealing on own account.  While 

there is a link between dealing on own account and liquidity provision, they are not 

interchangeable concepts, and any market participant should be able to “make” or “take” a 

price without being subject to different and arbitrary requirements.  In addition, the proposed 

restriction is not a feature of the Level 1 text (which in fact alludes to other “relevant market 

participants” that may be “retail or wholesale investors”).   

Pre-trade and post-trade thresholds set at the same size 

The decision to apply the same thresholds for the purposes of determining when transactions 

will qualify for pre-trade transparency waivers and when they will qualify for post-trade 

transparency deferrals is likely to simplify the application of the new regime, so is helpful in 

that sense.  However, we consider that it may be appropriate to treat the two thresholds 

differently and apply full post-trade transparency requirements over a broader range of 

instruments.  This is particularly the case in relation to fixed income products, which in 

general trade less frequently, and in relation to which an overly broad pre-trade transparency 

regime could result in firms being more easily able to “trade against” other market 

participants (ultimately resulting in higher costs for end users).  

Large in scale thresholds 

In relation to ESMA’s two proposed options for setting large in scale and SSTI thresholds, 

the second option would offer a regime which is re-calibrated at least once a year, whereas 

the first option would require EU regulators to go through a time-consuming process of 

legislative amendments each time it was considered that the thresholds require amendment.  

Thus, MFA would support the second option, given that it would offer a regime which is more 

adaptable to changing market conditions. 

It appears that under Option 1 and Option 2 (at least for the first year), the large in scale 

threshold would be the greater of: (i) a pre-determined floor based on expert judgment; and 
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(ii) a threshold meeting the policy objective of capturing at least 90% of trades below the 

large in scale threshold.  While MFA does not necessarily disagree with the application of a 

coverage-ratio style test, ESMA could consider setting a lower threshold during an initial 

phase-in period in order to allow for a transitional period during which market participants can 

adjust their hedging strategies etc. to the new regime.   

As a general comment, MFA suggests that ESMA coordinates its approach to setting large in 

scale thresholds with the CFTC’s calculation of block trade sizes.  For example, we would 

expect to see large in scale thresholds for interest rate derivatives indexed to their DV01, 

such that the thresholds start off high for shorter dated instruments in frequently traded 

currencies, and then become lower as the tenor of the interest rate derivatives increases.  In 

Annex III of RTS 9, there does not appear to be a clear trend towards large in scale 

thresholds decreasing as the tenor of the instrument increases, and we note that certain 

thresholds start out fairly low, resulting in less transparency.  For example, for Fixed to Float 

Single Currency Swaps with a notional currency of EUR and a tenor of 1 day to 1.5 months, 

the large in scale threshold starts at EUR 200,000,000 (in contrast, the CFTC-equivalent 

threshold is $6.5 billion), but the thresholds of the same instrument with a tenor of 10 to 11 

years and 11 to 12 years have been set at EUR 230,000,000 and 215,000,000 respectively.  

We were also surprised that certain less frequently traded currencies such as the South 

Korean Won had been characterised by ESMA as being “liquid”.   

 

<ESMA_QUESTION_CP_MIFID_78> 

Q79. Do you agree with ESMA’s proposal for commodity derivatives? Please specify, 
for each type of commodity derivatives, i.e. agricultural, metals and energy, if you 
agree on the following points providing reasons for your answer and if you disagree, 
providing ESMA with your alternative proposal:  

(1) deferral period set to 48 hours  

(2) size specific to the instrument threshold set as 50% of the large in scale 
threshold  

(3) volume measure used to set the large in scale threshold as specified in 
Annex II, Table 3 of draft RTS 9 

(4) pre-trade and post-trade thresholds set at the same size  

(5) large in scale thresholds: (a) state your preference for the system to set the 
thresholds (i.e. annual recalculation of the thresholds vs. no recalculation of the 
thresholds) (b) in the case of a preference for a system with no recalculation (i.e. 
option 1) provide feedback on the thresholds determined. In the case of a 
preference for a system with recalculation (i.e. option 2) provide feedback on the 
thresholds determined for 2017 and on the methodology to recalculate the 
thresholds from 2018 onwards including the level of granularity of the classes on 
which the recalculations will be performed. 

<ESMA_QUESTION_CP_MIFID_79> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_79> 

Q80. Do you agree with ESMA’s proposal for equity derivatives? Please specify, for 
each type of equity derivatives [stock options, stock futures, index options, index 
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futures, dividend index options, dividend index futures, stock dividend options, stock 
dividend futures, options on a basket or portfolio of shares, futures on a basket or 
portfolio of shares, options on other underlying values (i.e. volatility index or ETFs), 
futures on other underlying values (i.e. volatility index or ETFs)], if you agree on the 
following points providing reasons for your answer and if you disagree, providing 
ESMA with your alternative proposal:  

(1) deferral period set to 48 hours  

(2) size specific to the instrument threshold set as 50% of the large in scale 
threshold  

(3) volume measure used to set the large in scale threshold as specified in 
Annex II, Table 3 of draft RTS 9 

(4) pre-trade and post-trade thresholds set at the same size  

(5) large in scale thresholds: (a) state your preference for the system to set the 
thresholds (i.e. annual recalculation of the thresholds vs. no recalculation of the 
thresholds) (b) in the case of a preference for a system with no recalculation (i.e. 
option 1) provide feedback on the thresholds determined. In the case of a 
preference for a system with recalculation (i.e. option 2) provide feedback on the 
thresholds determined for 2017 and on the methodology to recalculate the 
thresholds from 2018 onwards including the level of granularity of the classes on 
which the recalculations will be performed. 

<ESMA_QUESTION_CP_MIFID_80> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_80> 

Q81. Do you agree with ESMA’s proposal for securitised derivatives? Please specify if 
you agree on the following points providing reasons for your answer and if you 
disagree, providing ESMA with your alternative proposal:  

(1) deferral period set to 48 hours  

(2) size specific to the instrument threshold set as 50% of the large in scale 
threshold  

(3) volume measure used to set the large in scale threshold as specified in 
Annex II, Table 3 of draft RTS 9 

(4) pre-trade and post-trade thresholds set at the same size  

(5) large in scale thresholds: (a) state your preference for the system to set the 
thresholds (i.e. annual recalculation of the thresholds vs. no recalculation of the 
thresholds) (b) in the case of a preference for a system with no recalculation (i.e. 
option 1) provide feedback on the thresholds determined. In the case of a 
preference for a system with recalculation (i.e. option 2) provide feedback on the 
thresholds determined for 2017 and on the methodology to recalculate the 
thresholds from 2018 onwards including the level of granularity of the classes on 
which the recalculations will be performed. 

<ESMA_QUESTION_CP_MIFID_81> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_81> 

Q82. Do you agree with ESMA’s proposal for emission allowances? Please specify if 
you agree on the following points providing reasons for your answer and if you 
disagree, providing ESMA with your alternative proposal:  
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(1) deferral period set to 48 hours  

(2) size specific to the instrument threshold set as 50% of the large in scale 
threshold  

(3) volume measure used to set the large in scale threshold as specified in 
Annex II, Table 3 of draft RTS 9 

(4) pre-trade and post-trade thresholds set at the same size  

(5) large in scale thresholds: (a) state your preference for the system to set the 
thresholds (i.e. annual recalculation of the thresholds vs. no recalculation of the 
thresholds) (b) in the case of a preference for a system with no recalculation (i.e. 
option 1) provide feedback on the thresholds determined. In the case of a 
preference for a system with recalculation (i.e. option 2) provide feedback on the 
thresholds determined for 2017 and on the methodology to recalculate the 
thresholds from 2018 onwards including the level of granularity of the classes on 
which the recalculations will be performed. 

<ESMA_QUESTION_CP_MIFID_82> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_82> 

Q83. Do you agree with ESMA’s proposal in relation to the supplementary deferral 
regime at the discrection of the NCA? Please provide reasons for your answer. 

<ESMA_QUESTION_CP_MIFID_83> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_83> 

Q84. Do you agree with ESMA’s proposal with regard to the temporary suspension of 
transparency requirements? Please provide feedback on the following points:  

(1) the measure used to calculate the volume as specified in Annex II, Table 3  

(2) the methodology as to assess a drop in liquidity  

(3) the percentages determined for liquid and illiquid instruments to assess the 
drop in liquidity. Please provide reasons for your answer. 

<ESMA_QUESTION_CP_MIFID_84> 

ESMA’s threshold of NCAs being required to show a drop of 40% in volume for liquid 

instruments and 20% for illiquid instruments appear to provide a degree of certainty as to 

when the temporary suspension power will be used, and it is appropriate that the threshold is 

set higher for liquid instruments.   

 

However, as MFA noted in its response to the previous Discussion Paper, NCAs should only 

rarely use the power to temporarily suspend transparency requirements where liquidity drops 

below a certain threshold.  It is therefore positive that NCAs will be required to take into 

account all transactions executed on trading venues across the EU for the class of 

instrument concerned when calculating whether a suspension of transparency requirements 

is warranted.  This will mean that any decision to suspend transparency takes into account 

liquidity conditions across the EU (which is important given that liquidity in other EU Member 

States may be accessible by domestic market participants). 

 

Finally, we note that there is no equivalent “emergency” power to temporarily suspend the 

derivatives trading obligation.  This could potentially leave market participants subject to the 
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trading obligation but with no market data to support mandatory trading activities.  This issue 

should be addressed by EU regulators prior to the introduction of the trading obligation.  

 

<ESMA_QUESTION_CP_MIFID_84> 

Q85. Do you agree with ESMA’s proposal with regard to the exemptions from 
transaprency requirements in respect of transactions executed by a member of the 
ESCB? Please provide reasons for your answer. 

<ESMA_QUESTION_CP_MIFID_85> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_85> 

Q86. Do you agree with the articles on the double volume cap mechanism in the 
proposed draft RTS 10? Please provide reasons to support your answer. 

<ESMA_QUESTION_CP_MIFID_86> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_86> 

Q87. Do you agree with the proposed draft RTS in respect of implementing Article 22 
MiFIR? Please provide reasons to support your answer. 

<ESMA_QUESTION_CP_MIFID_87> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_87> 

Q88. Are there any other criteria that ESMA should take into account when assessing 
whether there are sufficient third-party buying and selling interest in the class of 
derivatives or subset so that such a class of derivatives is considered sufficiently 
liquid to trade only on venues? 

<ESMA_QUESTION_CP_MIFID_88> 

Alignment with the transparency regime 

 

MFA welcomes the approach taken by ESMA in the Consultation Paper (“CP”) of broadly 

aligning the criteria in the draft technical standards for determining whether a class of 

derivatives is sufficiently liquid to be subject to the trading obligation (the “Liquidity RTS”) 

with the approach taken by ESMA with respect to determining whether a “liquid market” 

exists under Article 2(1)(17)(a) of MiFIR, for the purposes of the transparency regime.  We 

consider this approach to be appropriate given the similarity between the two tests. 

 

However, MFA notes ESMA’s comment in the CP that the thresholds for the purposes of the 

transparency regime and the imposition of the trading obligation should not necessarily be 

the same.  MFA wishes to emphasise to ESMA that it is important that the liquidity thresholds 

should be the same or higher for the trading obligation than for the transparency regime 

given that, as ESMA notes at paragraph 10 of the CP, the transparency rules are conditional 

on a liquid market existing, whereas the trading obligation requires that derivatives subject to 

the trading obligation are “sufficiently liquid”.  In other words, “sufficiently liquid” is a higher 

standard than “liquid”. 

In particular, MFA is concerned that ESMA’s flexible approach towards block trade sizes may 

have the consequence that block trade sizes may not be identical between the transparency 

obligation and the trading obligation. This discrepancy may result in a derivative contract 
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being subject to a trading obligation, but not being subject to transparency requirements.  It is 

difficult to see how the trading obligation should apply in such circumstances and MFA 

wishes to emphasise to ESMA that it is important that a derivative should not be subject to 

the trading obligation unless the transparency requirements apply. Harmonising block trade 

sizes across the trading obligation and transparency regimes would assist in preventing such 

circumstances from arising. 

 

Weighting of liquidity criteria 

 

MFA also supports ESMA’s flexible approach in not requiring that equal weight is given to the 

different liquidity factors.  MFA considers that this approach is very well founded given the 

wide range of instruments potentially affected by the trading obligation and the fact that 

ESMA will therefore need to consider which specific liquidity factors are relevant on a case-

by-case basis.  MFA agrees with ESMA that it may be necessary to give more weight to 

certain criteria depending on the particular class of derivative under consideration. 

In this regard, MFA notes ESMA’s statement at Recital (8) of the draft Liquidity RTS that:  

 

The assessment of the criteria described in these Technical Standards may 

include the comparison with other derivatives or classes of derivatives with 

similar characteristics. 

 

MFA agrees with ESMA that when carrying out a liquidity assessment in respect of a 

particular class of derivatives, it may be generally informative, as part of such assessment, to 

apply the liquidity criteria to similar classes of derivatives with similar characteristics, by way 

of a comparison exercise. However, we wish to emphasize that less weight should be given 

to data arising from a comparison exercise than to conclusions drawn from the application of 

the liquidity criteria to the relevant class of derivatives itself. 

 

Average size and frequency of transactions 

 

In respect of this criterion, MFA welcomes the inclusion by ESMA of Recital (9) of the draft 

Liquidity RTS which excludes new derivative contracts which are clearly identifiable as 

resulting from compression exercises from the liquidity assessment, given that these 

transactions are not “price-forming”. 

 

Number and type of active market participants 

 

MFA encourages ESMA to bear in mind, when carrying out a liquidity determination by 

reference to the criterion of the number and type of active market participants, that although 

products may be traded infrequently in certain markets, there may still be a “liquid market” in 

the sense that there are always buyers and sellers readily available and/or market makers 

quoting two way markets for the product.  Accordingly, MFA respectfully requests that ESMA 

includes a recital to this effect in the draft Liquidity RTS. 

 

In addition, historical trade data alone may not always be indicative of market depth or 

liquidity for certain products.  Market depth, as evidenced for example by the number of 
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dealers quoting two-way markets in a product, and the notional sizes of quoted bids and 

offers, is an equally instructive liquidity indicator.  MFA believes that the draft Liquidity RTS 

ought to be drafted sufficiently broadly to take such additional indicators of market depth and 

liquidity into account. 

 

Average size of spreads 

 

MFA remains concerned about ESMA’s proposal to use the average size of spreads as one 

of the liquidity criteria which ESMA will assess when determining whether a derivative class 

is suitable to be subjected to the trading obligation. Although a tight bid-ask spread is an 

indicator of liquidity in a class of derivatives, MFA believes that ESMA should appreciate that 

in certain cases the movement of a given contract onto a trading venue, following the 

application of the trading obligation, may lead to bid-ask spread compression as trading in 

the contract is exposed to more competition. Therefore a wide bid-ask spread, in and of 

itself, should not necessarily preclude a contract from being subject to the trading obligation.  

 

Furthermore, reliable data relating to this criterion may be difficult to obtain for products that 

are not already traded on trading venues at the time of assessing this criterion. Such a lack 

of data, and the consequent use by ESMA of a proxy to assess this criterion, may 

inaccurately lead ESMA to conclude that a product is illiquid and not suitable for the trading 

obligation. Accordingly, MFA encourages ESMA to provide, whether within Article 5(2) or by 

way of a recital, that less weight should be given to the average size of spread criterion. 

 

Other factors 

 

MFA notes Recital (4) of the draft Liquidity RTS, which provides: 

 

At this stage, this Regulation only specifies the criteria with respect to average 

frequency of trades, average size of trades, number and type of active market 

participants and average size of spreads. In this respect, this Regulation 

should benefit from the experience accrued by ESMA through the trading 

obligation procedure for the different types of derivatives with a view to amend 

these standards where appropriate. 

 

MFA agrees with ESMA that, given the wide range of instruments with respect to which 

ESMA may be required to carry out a liquidity assessment, it is not possible to determine, 

from the outset, an exhaustive list of criteria which may be relevant to a liquidity assessment 

in any given case. Undoubtedly, over time, ESMA will identify additional relevant criteria. We 

therefore think that it would be helpful to include in the Liquidity RTS a provision allowing 

ESMA to take account of any other objective criteria which it considers appropriate based 

upon the characteristics of a particular product. Market participants would then have the 

opportunity to comment on any additional criteria which ESMA takes into account when 

assessing whether it is appropriate to subject a particular class of derivatives to the trading 

obligation in the context of the specific consultation relating to such class of derivatives.  
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<ESMA_QUESTION_CP_MIFID_88> 

Q89. Do you have any other comments on ESMA’s proposed overall approach? 

<ESMA_QUESTION_CP_MIFID_89> 

Package transactions 

 

MFA commends the consideration which ESMA has given to “package transactions” in 

Recital (10) of the draft Liquidity RTS, which notes that: 

 

ESMA should assess in particular cases where the same transaction involves 

several derivatives, and whether all the derivatives traded are liquid. 

 

However, MFA wishes to emphasize that given the differing liquidity profile of a package 

transaction when executed as a whole and liquidity profile(s) of the individual components of 

such a package transaction when executed on a standalone / outright basis, when it comes 

to conducting the liquidity analyses for the purposes of applying the trading obligation, ESMA 

should consider package transactions separately from outright transactions.  While certain 

types of package transactions are very standardised and liquid, and thus may be appropriate 

for inclusion within the scope of the trading obligation, others are not, even where they 

include one or more instruments that when executed on a stand-alone or outright basis may 

individually be liquid enough to be subject to the trading obligation.  Accordingly, MFA 

stresses that package transactions require a product-level liquidity assessment, rather than 

assessing liquidity as if each component derivative contract is an outright derivative 

transaction. 

 

MFA notes the difficulties which have been experienced during the imposition of the U.S. 

equivalent of the trading obligation with respect to the treatment of package transactions, 

which required serial no-action relief from the CFTC to phase in the trading obligation for 

various categories of package transactions.  For example, on 10 February 2014, the CFTC 

granted temporary no action relief from the trade execution requirement for the swap leg(s) 

of certain “package transactions”, which was originally set to expire on 15 May 2014, but 

which ultimately had to be extended into 2015 for nearly all categories of package 

transactions.  MFA strongly believes that it would be extremely damaging for package 

transaction products to be split into their component parts such that certain components of 

the package are subject to mandatory trading at a time when other components of such 

package are not capable of being traded on a trading venue, or before the trading venue is 

able to support trading in all components together, as a package.   

 

More specifically, forcing part of a package transaction (e.g., an interest rate swap) onto a 

trading venue on a stand-alone basis could disrupt the liquidity of the whole package (e.g., a 

swap spread or invoice spread package) absent a reliable mechanism for simultaneous 

execution (such as the exchange-for-risk (EFR) process in the futures market, which allows 

an interest rate swap and a bond future to be traded together off-exchange).  This liquidity 

disruption could have serious adverse effects, as the markets in package transactions greatly 

contribute to, and facilitate liquidity provisioning in, the markets for the individual component 

instruments of such packages.   Accordingly, MFA strongly suggests that ESMA should allow 
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market participants simultaneously to price and execute multiple instruments of a single 

overall economic transaction, as such package transactions improve pricing and decrease 

transaction costs for the following reasons: 

 

 A single package transaction will have a significantly tighter bid-offer spread than 

each stand-alone instrument, reflecting the fact that the package transaction has 

significantly lower market risk than an outright swap transaction. 

 

 Separately executing each stand-alone instrument (within a package) would require 

paying the bid-offer on each component leg as though they are each outright 

transactions, resulting in a cumulative bid-offer that is a multiple of the bid-offer of a 

package transaction. 

 

 There is more efficient risk transfer and hedging, because a market participant 

exchanges the net risk of the package with a single counterparty, rather than the 

outright risk on each instrument within the package with different counterparties. 

 

 There is no “legging risk”, which refers to the risk that the market moves between the 

time the first instrument and the time any subsequent instrument of a transaction are 

executed. 

 

We also note that Recital (10) does not address the circumstances in which a package 

transaction may be comprised of several instruments, only one of which is a derivative 

contract.  As noted above, not all package transactions comprise derivatives only; a package 

transaction could, for example, comprise an interest rate swap transaction and a sovereign 

bond.  Accordingly, we suggest that ESMA amends Recital (10) as follows: 

 

ESMA should assess in particular cases where the same a package 

transaction involves several one or more derivatives, whether the package 

transaction involves any instruments which are not derivatives, and whether 

all the derivatives traded the package transaction as a whole is are liquid.  

ESMA should not impose a trading obligation on a package transaction unless 

the package transaction as a whole is liquid. 

 

Assessment reference period 

 

MFA welcomes the flexibility that ESMA has built into the draft Liquidity RTS with respect to 

the assessment reference period, given the wide range of derivative contracts potentially 

covered by the scope of the trading obligation and the fact that seasonal factors may affect 

the liquidity of certain classes of derivatives. 

 

Equivalence 

 

MFA strongly supports ESMA’s proposal that, when determining whether a class of 

derivatives should be subject to the trading obligation, ESMA intends to take into account 

whether or not a class of derivatives is subject to a trading obligation in other jurisdictions.   

MFA notes, however, that as recognised by ESMA at paragraph 18 of the CP, if the same 
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class of derivatives is declared subject to the trading obligation in different jurisdictions, such 

declaration could result in overlapping regulatory regimes where transactions have a cross-

border element.  As a result, MFA considers that it will be crucial that Article 33 of MiFIR is 

applied appropriately and operates as it should in order to facilitate the continued vitality of 

the global derivatives market and ensure that market participants are not subject to 

duplicative or conflicting regulations. 

 

Pursuant to Article 33, the EU Commission may adopt an implementing act declaring that the 

legal, supervisory and enforcement arrangements of a third county are equivalent to MiFIR’s 

requirements set out in Articles 28 and 29.  Where such an act is adopted, counterparties 

who enter into a transaction subject to MiFIR shall be deemed to have fulfilled their 

obligations contained in Articles 28 and 29 of MiFIR if they comply with the equivalent rules 

of the relevant third country.  However, Article 33 is only specified to apply “where at least 

one of the counterparties is established” in that third country (the “Establishment 

Condition”). 

 

Similar wording in Article 13 of EMIR has given rise to considerable difficulties which MFA 

has previously raised with both ESMA and the EU Commission.  MFA’s concern with respect 

to the operation of Article 33 is that, if the EU Commission determines to interpret the term 

“established” very narrowly and limits its meaning to where an entity is legally incorporated, 

the Establishment Condition might cause compliance difficulties or impossibilities for MFA 

members and the European market participants with which they trade. 

 

The primary fact pattern that causes concern for MFA and its members involves a trade 

entered into between: 

 

(i) an EU bank that is directly subject to MiFIR; and 

 

(ii) a non-U.S. alternative investment fund (“AIF”) that is not directly subject to MiFIR 

(e.g., a Cayman AIF), but is subject to regulation under Dodd-Frank as a “U.S. person” (a 

“U.S. Offshore AIF”). 

 

Firstly, unless the EU Commission adopts an act of equivalence in respect of the U.S., then it 

may be necessary for such parties to comply with both Dodd-Frank and MiFIR. 

 

Secondly, where the EU Commission adopts an act of equivalence in respect of the U.S., in 

order for the U.S. Offshore AIF and the EU bank to avail themselves of the equivalence 

determination and comply only with the equivalent rules of Dodd-Frank, it is necessary for 

one of the parties to be “established” in the U.S.  It is clear that the EU bank is not 

“established” in the U.S. within the meaning of Article 33.  However, it remains unclear where 

the U.S. Offshore AIF is “established” for purposes of MiFIR. 

 

If the EU Commission determines the U.S. Offshore AIF’s place of establishment for 

purposes of Article 33 to be where it is legally incorporated, then, for purposes of MiFIR, the 

U.S. Offshore AIF would be established in the relevant offshore jurisdiction.  However, unlike 

the U.S. rules, the regulations of such jurisdiction might not be subject to an act of 

equivalence under MiFIR.  Therefore, under this fact pattern, even though the U.S. Offshore 
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AIF would be regulated under Dodd-Frank as a U.S. person, neither the U.S. Offshore AIF, 

nor its EU bank counterparty would be deemed to be in compliance with MiFIR by complying 

with the applicable Dodd-Frank rules. 

 

MFA emphasises that this fact pattern is reflective of a significant volume of business in the 

EU derivatives market.  Therefore, this issue should not be underestimated and could have 

serious consequences on the business of EU banks and U.S. Offshore AIFs as they may 

cease transacting with each other in order to avoid duplicative or conflicting rules.  Such 

intended consequences would be contrary to the interests of global trading as well as ease of 

access to markets.  As a result, this issue is as significant an issue for EU banks as it is for 

U.S. Offshore AIFs.  We expect this issue to become of increasing significance to such EU 

banks, especially if an act of equivalence in respect of the U.S. does not allow the banks to 

apply Article 33 when transacting with U.S. Offshore AIFs. 

 

Accordingly, MFA respectfully urges ESMA to clarify the meaning of “established” for 

purposes of Article 33 in the Liquidity RTS or elsewhere.  In particular, we strongly 

recommend that ESMA clarify that, for purposes of the Establishment Condition, 

“established” in a third country does not only mean where an entity is legally incorporated, 

but also includes any third country where that entity is regulated as a person “established” in 

that third country.  For example, in the case of U.S. rules, if an AIF is deemed to be a U.S. 

person and thus subject to Dodd-Frank and the rules thereunder, then the EU Commission 

should consider the AIF to be “established” in the U.S. for purposes of Article 33.  We believe 

such an approach is consistent with, and in furtherance of, the intent of Article 33, which is to 

avoid duplicative regulation where the relevant market participants are subject to equivalent 

regulation in another jurisdiction. 

 

Finally, MFA encourages ESMA to take an outcomes-based approach to assessing the 

equivalence of third country trading venues rather than a more prescriptive, line-by-line 

comparison between MiFIR and the home state regime of such trading venues.  Any 

equivalence decisions relating to third country trading venues should also be taken ahead of 

the date on which the trading obligation comes into effect.  This approach should help the 

issue of liquidity fragmentation on a global scale.  For example, where market participants 

are already trading a derivative or a class of derivatives on a U.S. swap execution facility, 

such trading should be sufficient to satisfy MiFIR’s trading obligation once it comes into effect 

assuming that the trading obligation regime in the U.S. is found to be equivalent to the MiFIR 

trading obligation. 

 

Removing derivatives from the scope of the trading obligation 

 

As noted in our response to ESMA’s original proposals set out in its Discussion Paper on 

MiFID II/MiFIR dated 22 May 2014 (the “DP”), in our view it is extremely unfortunate that the 

process for removing derivatives from the scope of the MiFIR trading obligation will be so 

time-consuming.  Although we realise that this issue is posed by the Level 1 text itself, we 

are firmly of the view that a more expedited process is necessary in order for ESMA to 

address sharp or sudden declines in the liquidity of derivatives which have been made 

subject to the trading obligation. 
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Under MiFIR, although national competent authorities have the power to temporarily suspend 

transparency requirements, unfortunately they have no power to temporarily suspend the 

trading obligation.  Therefore, we are concerned that transparency requirements could be 

suspended while the trading obligation is still in force, leaving market participants with no 

market data to support mandatory trading activities.  This situation would be very challenging 

for market participants and needs to be addressed by allowing ESMA to suspend the 

application of the trading obligation where such derivatives are no longer subject to MiFIR’s 

transparency requirements. As noted in our response to Question 88 above, at Alignment 

with the transparency regime, we consider it to be important that a derivative contract should 

not be subject to the trading obligation at a time when it is not subject to the transparency 

requirements. 

 

Furthermore, in order to ensure that ESMA has early warning of which derivatives may need 

to be removed from the scope of the trading obligation, MFA recommends that ESMA 

establish and administer a clear process for assessing the liquidity of derivatives subject to 

the trading obligation on an ongoing basis, and for commencing the process for removing a 

class of derivatives from the scope of mandatory trading where necessary.  ESMA should, in 

particular, put in place a process for periodically revisiting its initial assessment of liquidity.  If 

the relevant class of derivatives is no longer trading effectively on a trading venue (as 

confirmed by market trading data), ESMA should promptly commence the process for 

removing the class from the scope of mandatory trading.  We believe that this would be the 

most effective use by ESMA of its powers under Article 32(5) of MiFIR. 

 

Importance of phase-in period 

 

We note Article 32(1)(b) of MiFIR, which provides that ESMA must develop draft regulatory 

technical standards specifying the date or dates from which the trading obligation takes 

effect, “including any phase-in” (the “Product RTS”).  In our responses to the DP, we 

stressed that an adequate phase-in period should apply to the introduction of the trading 

obligation for all market participants at the same time.  However, since the publication of the 

DP, ESMA has published its proposed phase-in with regard to subjecting certain classes of 

interest rate derivatives to EMIR’s mandatory clearing obligation.  MFA therefore urges 

ESMA to ensure that each phase-in period for the introduction of a trading obligation should 

take into account the applicable corresponding phase-in period which applies under EMIR’s 

clearing obligation, such that a trading obligation will not be imposed on a market participant 

prior to the corresponding clearing obligation being imposed on such market participant. 

Accordingly, once a clearing obligation has been fully phased in with respect to a class of 

derivatives, there should not be any need for a further phase-in period to introduce a trading 

obligation with respect to such class of derivatives. We consider that this approach is 

consistent with the requirement in Article 32(1)(b) of MiFIR, which states: 

 

the date or dates from which the trading obligation takes effect, including any 

phase-in and the categories of counterparties to which the obligation applies 

where such phase-in and such categories of counterparties have been 

provided for in regulatory technical standards in accordance with Article 

5(2)(b) of Regulation (EU) No 648/2012. 
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Non-discriminatory access to trading venues 

 

Application of the trading obligation serves to highlight the urgent need to put in place 

specific regulatory requirements intended to address the “two-tier” system of trading venues 

currently operating in the derivatives markets.  This two-tier system should be replaced with 

a system of non-discriminatory access to trading venues. 

 

All market participants subject to the trading obligation should be able to gain access to the 

full range of trading venues available in the derivatives markets, not only in order to satisfy 

their regulatory obligations under the trading obligation, but, equally importantly, in order to 

gain access to the most beneficial pricing and liquidity possible in the derivatives markets.   

 

As noted, by virtue of explicit or implicit barriers, many derivatives markets currently operate 

a “two-tier” system, whereby exclusive groups of dealers trade with one another on 

interdealer venues, with other types of market participants, including many of our members 

and other buy-side market participants, only able to trade with that group of dealers either 

bilaterally or on a limited number of dealer-to-customer venues.  In our view, excluding 

market participants which should otherwise be eligible to trade on trading venues offends 

against the principle of open, competitive and fair market access.  Instead, MFA strongly 

believes that such access should facilitate the emergence of “all-to-all” markets that would 

replace this two-tier system.  The regulatory promotion of such “all-to-all” markets is 

particularly warranted given (for example) new requirements for the clearing of OTC 

derivatives, which greatly reduce or extinguish counterparty credit risk when reinforced by 

the straight-through-processing requirements contained in MiFIR. 

 

In light of the upcoming implementation of MiFIR’s trading obligation, and the increasing 

focus by regulators on market efficiency and competition in the financial services sector, 

MFA strongly recommends that ESMA takes action now to rectify the significant asymmetries 

which currently exist in relation to accessing the trading venues used in the derivatives 

markets. 

 

<ESMA_QUESTION_CP_MIFID_89> 

Q90. Do you agree with the proposed draft RTS in relation to the criteria for 
determining whether derivatives have a direct, substantial and foreseeable effect 
within the EU? 

<ESMA_QUESTION_CP_MIFID_90> 

MFA strongly supports the approach taken by ESMA when drafting the technical standards in 

relation to the criteria for determining whether derivatives have a direct, substantial and 

foreseeable effect within the EU (the “TCE RTS”) in aligning the TCE RTS with the 

equivalent technical standards published in respect of the EMIR regime.  MFA supports 

consistency between the MiFID II and EMIR regimes in this respect, given that such 

consistency will make implementation of the MiFID II regime smoother and more efficient for 

market participants.  Fully aligning the TCE RTS with the equivalent EMIR technical 

standards in the manner sensibly proposed by ESMA should help to keep compliance and 

implementation costs to a minimum given that market participants have previously 

implemented the EMIR technical standards into their businesses. 
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<ESMA_QUESTION_CP_MIFID_90> 

Q91. Should the scope of the draft RTS be expanded to contracts involving European 
branches of non-EU non-financial counterparties? 

<ESMA_QUESTION_CP_MIFID_91> 

MFA has strong concerns about expanding the scope of the TCE RTS to include contracts 

involving EU branches of non-EU non-financial counterparties (“Non-EU NFCs”).  As noted 

in our response to Question 90 above, MFA supports consistency between the MiFID II and 

EMIR regimes, given that such consistency will make implementation of the MiFID II regime 

smoother and more efficient for market participants.  Extending the scope of the draft TCE 

RTS to contracts involving EU branches of Non-EU NFCs would mean that the application of 

MiFIR would not be harmonised with the application of EMIR, such that the extraterritorial 

provisions of MiFIR would be unnecessarily broader in scope than those of EMIR.  Such a 

result would run directly contrary to Article 28(5) of MiFIR, which provides that “where 

possible and appropriate, the regulatory technical standards referred to under this paragraph 

shall be identical to those adopted under [EMIR]”.   

 

<ESMA_QUESTION_CP_MIFID_91> 

Q92. Please indicate what are the main costs and benefits that you envisage in 
implementing of the proposal. 

<ESMA_QUESTION_CP_MIFID_92> 

Alignment with EMIR’s technical standards 

 

In MFA’s view, as noted in our response to Question 90 above, fully aligning the TCE RTS 

with the equivalent EMIR technical standards should help to relieve undue compliance 

burdens given that market participants have previously implemented the EMIR technical 

standards into their businesses.  Accordingly, as noted at Questions 90 and 91 above, MFA 

supports the draft TCE RTS proposed by ESMA and does not recommend expanding the 

scope of the TCE RTS to include EU branches of Non-EU NFCs. 

 

NFC categorisation issues 

 

ESMA should bear in mind that the cost and effort to third country market participants 

involved in applying the EU categorisations of financial counterparty (“FC”), NFC above the 

clearing threshold (“NFC+”) and NFC below the clearing threshold (“NFC-”) can be significant 

given difficulties inherent in applying a categorisation dependent on the application of EU-

specific legislation to entities operating under a wholly different legislative regime.  This cost 

would be increased were the TCE RTS to be expanded to apply to EU branches of Non-EU 

NFCs, given that many non-EU market participants who would be classified as NFCs if 

established in the EU and who would otherwise not be required to do so would need to incur 

the additional costs involved in calculating group-wide OTC derivatives exposure to assess 

whether they are above or below the EMIR clearing threshold. 

 

<ESMA_QUESTION_CP_MIFID_92> 
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4. Microstructural issues  

 

Q93. Should the list of disruptive scenarios to be considered for the business 
continuity arrangements expanded or reduced? Please elaborate. 

<ESMA_QUESTION_CP_MIFID_93> 

MFA believes ESMA’s proposed requirements for business continuity arrangements are 

generally consistent with best practices and notes that they largely mirror ESMA’s existing 

guidelines on systems and controls in an automated trading environment for trading 

platforms, investment firms and competent authorities8.  

MFA appreciates that the additional list of minimum disruptive scenarios clarifies ESMA’s 

expectations in this area. However, MFA is concerned that by prescribing a minimum list to 

apply in all circumstances, firms will be required to carry out measures which will not be 

necessary or appropriate for certain situations. 

For example, it is not clear that these provisions contemplate the different purposes for which 

an investment firm might operate an algorithm.  

There are a variety of reasons for which an algorithm will be employed  as part of an 

investment strategy. Often the main purpose of an algorithm is either to determine 

investment decisions (e.g. decisions on which assets to purchase or sell on behalf of a 

portfolio) (an “Investment Decision Algorithm”) or to implement an execution strategy (e.g. 

decisions on the trading parameters of an order, such as its breakdown, timing and/or 

sequencing) (an “Execution Algorithm”). 

In the context of a firm solely operating an Investment Decision Algorithm (e.g. an asset 

manager that uses an algorithm to make portfolio investment decisions and uses an 

executing broker to execute the order), it is not meaningful to require the firm to have 

arrangements focused on resuming trading with that algorithm following a disruptive incident. 

Similarly, it would not be meaningful to require that the firm’s business continuity 

arrangements ensure duplication of hardware components to permit continuous operation of 

the algorithm or to ensure the continuity arrangements are bespoke to certain venues. An 

Investment Decision Algorithm alone would have nothing to do with determining trading 

venues; and in the event that there was a software bug or hardware failure with respect to an 

Investment Decision Algorithm, it may be better in some circumstances for the algorithm to 

be disabled rather than to require continuous trading with that algorithm.   

As a result, MFA respectfully submits that firms should only need to ensure their business 

continuity arrangements will provide for a timely resumption of trading where this is 

appropriate (e.g. when an Execution Algorithm is utilised to carry out an investment 

decision). 

                                                
8
 ESMA/2012/122, available at: http://www.esma.europa.eu/system/files/esma_2012_122_en.pdf. 

 

http://www.esma.europa.eu/system/files/esma_2012_122_en.pdf
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Moreover, MFA believes that, along the lines of ESMA’s existing guidelines, a firm should be 

allowed to streamline its business continuity arrangements and not include requirements that 

are inapplicable to its business or that would unnecessarily encumber a firm’s plan to 

effectively deal with disruptive incidents. For these purposes, and given that firms will remain 

responsible to ensure the specified outcome (i.e. that the firm’s business continuity 

arrangements are able to effectively deal with disruptive incidents), it should be sufficient that 

firms consider whether to include in their business continuity arrangements each of the 

proposed minimum disruptive incidents. 

Drafting Suggestions: 

Draft RTS 13, Article 20: 

“2. Business continuity arrangements of investment firms shall be able to effectively 

deal with disruptive incidents and, where appropriate, ensure a timely resumption of 

trading. The arrangements shall An investment firm must consider whether its 

arrangements should cover at least the following matters: ...” 

 
<ESMA_QUESTION_CP_MIFID_93> 

Q94. With respect to the section on Testing of algorithms and systems and change 
management, do you need clarification or have any suggestions on how testing 
scenarios can be improved? 

<ESMA_QUESTION_CP_MIFID_94> 

MFA welcomes that ESMA’s proposals for the testing of algorithms and systems and change 

management represent a more balanced and proportionate approach than previously 

proposed. However, MFA remains concerned about the highly prescriptive nature of certain 

provisions, which may be disproportionate, impractical or ill-suited for various circumstances. 

MFA is particularly worried that the operational impact and resulting costs arising from some 

of the proposals have not been appreciated.  

MFA urges ESMA to redraft the proposed organisational requirements for investment firms 

engaged in algorithmic trading to be less prescriptive and focused more on outcomes. 

Significant variation exists in the algorithms and trading systems that markets participants 

utilise and, as noted in our response to Question 93 above, the purpose for which a firm 

might utilise a particular algorithm will often vary (see the above discussion on the difference 

between operating solely an Investment Decision Algorithm (which usually will not make any 

execution decisions) and operating solely an Execution Algorithm (which usually will not 

make any investment decisions). By specifying regulatory objectives rather than the 

particular means to achieve those objectives, relevant experts in each investment firm will be 

permitted to design and tailor the firm’s systems, strategies and algorithms to the 

environment and conditions under which the firm operates. This approach would ensure that 

a specific organisational requirement does not prescribe unnecessary or inapplicable 

measures and allow a firm to effectively deploy its resources. 

Along these lines, MFA notes that the following provisions are of particular concern – in each 

case highlighting where the proposed controls or measures would benefit from being 
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redrafted to focus on the relevant regulatory objective and where, in particular, the proposed 

measure and/or outcome should only be applied to Execution Algorithms, rather than both 

Execution and Investment Decision Algorithms: 

Segregation 

ESMA’s proposals for the segregation of software, hardware and network infrastructure are 

illustrative of why the requirements imposed on firms engaged in algorithmic trading should 

be outcomes based and less prescriptive. For example, managers often use raw data feeds 

to carry out initial testing of a new algorithm. Whereas a firm may produce and test a new 

algorithm in an environment segregated from the firm’s operational systems, as the firm only 

receives one raw data feed, some minimal interaction between the firm’s operational and 

testing environments is required to distribute the feed for both testing and operational 

purposes. Since single market data is arguably a critical component for both testing and 

production environments, it is not clear if this interaction would be permitted under the 

drafting proposed in draft RTS 13, which would require the “segregation” and the 

“independent” function of the testing and production environments.  

In this context, MFA supports the goal that firms adopt procedures to localise the effects of 

system tests to a non-live environment and to implement other similar controls that safeguard 

the production trading environment. However, in order to address the wide range of trading 

systems and strategies, MFA respectfully submits that ESMA should require firms to ensure 

that the regulatory outcome is achieved, rather than prescribe whether and how segregation 

must occur in all situations. Moreover, requiring that firms meet standards, rather than 

specific outcomes, helps to ensure that the standards remain effective as technology 

evolves. 

MFA is also concerned that these proposals will have a significant operational impact on 

firms, particularly smaller firms which may have to incur the expense of developing and 

maintaining a second, independent infrastructure of critical trading components for testing 

purposes. Although MFA generally supports this proposal, MFA urges ESMA to consider an 

appropriate phase-in period.  

Conformance Testing 

MFA agrees that conformance testing is appropriate when an investment firm is 

implementing a new line of access to a trading venue’s systems or where there is a change 

in the trading venue’s direct electronic access functionality. This proposed control is also an 

example of a requirement which would only apply to an Execution Algorithm, as an 

Investment Decision Algorithm would not make execution decisions or direct orders to 

trading venues. 

Initial Testing 

MFA notes that ESMA proposed in Article 10(2) of draft RTS 13 that testing methodologies 

should ensure, among other things, that trading systems, algorithms or strategies can 

continue to work effectively in stressed market conditions. ESMA has proposed to define 

“stressed market conditions” to include conditions affected by an impairment of the 
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performance of the trading systems of “the members and participants” of a trading venue. 

MFA notes that testing is often undertaken in terms of message traffic, volume surges, and 

volatility spikes (each of which are already referred to in ESMA’s proposed definition of 

“stressed market conditions”) and this same testing is relied on to analyse the effects of a 

participant’s trading systems being impaired. However, it is unclear how one would otherwise 

simulate the effects on a venue of an impairment in a participant’s trading systems. As a 

result, MFA respectfully submits that the definition of “stressed market conditions” should not 

refer to testing trading affected by an impairment of the performance of the trading systems 

of the participants of a trading venue.  

Testing within a non-live environment 

MFA notes that ESMA proposes to require firms that are members or participants of a trading 

venue and/or that access a trading venue through sponsored access to test their “trading 

strategies and algorithms” in a trading venue’s non-live testing environment to prevent 

disorderly trading. This is an example of where MFA agrees that an Execution Algorithm 

should be subject to non-live testing, but believes that non-live testing is not necessary for an 

Investment Decision Algorithm. Since an Investment Decision Algorithm does not on its own 

interact with trading venues in that it does not make execution decisions or place orders, it is 

unlikely to contribute to disorderly trading on the relevant venue. As a result, MFA 

respectfully submits that ESMA should clarify that the proposed requirements in Article 11 of 

draft RTS 13 only apply in the context of Execution Algorithms. 

Controlled deployment 

MFA remains concerned that ESMA’s proposal to require controlled deployment of all new 

and/or modified “trading algorithms” affords investment firms no discretion. Controlled 

deployment could present additional risk and/or harm to clients and as a result should not be 

mandated in all circumstances. 

MFA is worried that ESMA has not taken into consideration how portfolio managers 

implement varying trading strategies and the harm which controlled deployment could cause 

in certain situations. For example, many strategies trade various securities, or even different 

asset classes, at the same time as part of a hedging strategy and as a means to off-set risk. 

We are concerned that by imposing limits on a market participant with respect to the tradable 

instruments, the number of orders, markets or trading venues on which they can trade when 

deploying a new or modified strategy, this could limit a firm’s ability to effectively manage 

portfolio risk for clients.  

Additionally, a restricted roll out of a new or modified algorithm could have unintended 

consequences for clients and underlying investors. For example, where an asset manager is 

running multiple Investment Decision Algorithms for a large book, if prevented from making a 

clean transition to a new or modified Investment Decision Algorithm, that manager will either 

be required to run the new/modified algorithm alongside the algorithm it is intended to 

replace (which likely will be inconsistent with the reason for the replacement) or to stop all 

the other algorithms in operation for the roll-out of the new/modified algorithm. In both 

situations, a firm’s client and/or the underlying investors could be significantly disadvantaged. 



 
 
 

52 

Furthermore, if firms are required to restrict the roll out of a modified algorithm, this could 

impair the ability of the firm to respond effectively to an emergency situation. For example, if 

a significant flaw is discovered in an individual algorithm, a firm may need to fix that flaw as 

soon as possible. While MFA agrees that any modification should be subject to appropriate 

testing, limiting the ability of a firm to effectively roll out the modified (i.e. fixed) algorithm 

could lead to unnecessary harm to a firm’s portfolio (e.g. in the context of a modified 

Investment Decision Algorithm) and/or the clients on behalf of which orders are to be 

executed (in the context of a modified Execution Decision Algorithm). 

For all of the above reasons, MFA respectfully submits that firms should only be required to 

consider the need for controlled deployment and to institute limits appropriate to the 

circumstances.  

In the alternative, MFA requests that ESMA at least ensure that this obligation does not apply 

if a firm is responding to an emergency situation in which a full roll out of a new or modified 

trading algorithm is required to prevent significant harm to clients and/or a portfolio’s 

underlying investors. 

Annual review and validation of systems 

MFA is concerned by the proposal that the process for reviewing a firm’s trading systems 

and algorithms and the “validation reports” arising from that review must be audited either by 

the firm’s internal audit function or by an independent third party auditor. Many smaller and 

medium-sized entities do not have an internal audit function, and outsourcing the audit 

requirement to a third party auditor will carry disproportionate costs. This is a particular 

concern given the broad scope of this requirement (which may apply beyond the scope of 

authorised investment firms to other persons under Article 1(5) of the MiFID II Directive, such 

as collective investment undertakings). 

MFA respectfully submits that instead it should be sufficient that, as proposed, the review 

process and “validation reports” are considered by the firm’s compliance function, with 

support from staff with the relevant technical knowledge, and approved by the firm’s senior 

management. 

Ad-hoc change management 

MFA notes that in ESMA’s discussion paper from May 2014, ESMA proposed that changes 

to the production environment should be subject to review and sign-off by a “responsible 

party” within the investment firm. MFA has no issue with this proposal. However, Article 14 of 

draft RTS 13 reads instead that the change should be signed off by “senior management”. It 

is not clear why it would be necessary for senior management to review the change, 

especially given the highly technical nature of any change which may be implemented. 

Rather, consistent with the reliance placed on a responsible party within the investment firm 

to sign-off the initial testing of an algorithm or system (see Article 10(1) of draft RTS 13) and 

to sign-off on a pre-trade control being overridden (see Article 21(8) of draft RTS 13), MFA 

respectfully submits that it should be sufficient for a responsible party within the firm to 

approve any ad-hoc changes, as opposed to senior management who may possess less 

relevant technical expertise.  
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Real-time monitoring 

MFA believes that, if ESMA’s proposal to require reconciliations against drop copies is 

implemented, it should be accompanied by greater regulation of drop copy services. While 

MFA appreciates that ESMA has recognised the need to provide sufficient flexibility for how 

firms carry out reconciliations (e.g. requiring a reconciliation to be carried out “as soon as 

practicable” rather than in all circumstances at T+1), ESMA’s final proposals do not appear to 

contain requirements on the information trading venues should include in their reports. MFA 

urges ESMA to consider introducing requirements to improve the timeliness, content and 

quality of drop copies. 

MFA respectfully submits that drop copy feeds should be required to be provided in real time 

and to include at least a minimum amount of data relating to order and execution information, 

including details of any amendments, cancellation requests, rejections and “leg fill” reports 

(e.g. illustrating whether the relevant spread has been fulfilled). In particular, MFA notes that 

trading venues do not currently offer drop copies on a consistent basis; certain venues do not 

offer the services at all, some offer feeds with executions only, while other provide full drop 

copies (including acknowledgements, cancellations and rejections). 

Improving the content and availability of drop copy feeds in real-time would enhance the 

ability of client firms to review and monitor their own trading algorithms in real-time and to 

quickly identify software malfunctions or other issues. 

Drafting Suggestions: 

Draft RTS 13, Article 1(6): 

“... 

‘stressed market conditions’ means conditions where the price discovery 

process, orderly trading and market liquidity is are affected by: 

(a) an significant increase or decrease in the number of messages being sent 

to and received form from the systems of a trading venue; 

(b) a significant short-term changes in terms of market volume; 

(c) a significant short-term changes in terms of price (volatility); or  

(d) an impairment of the performance of the trading systems of a trading venue 

or of the members and participants ...” 

Draft RTS 13, Article 8: 

“An investment firm shall ensure that maintain its software, hardware and 

network infrastructures in a manner sufficient to ensure which is critical to the 

separate and independent function of the production and testing environments 

is kept segregated at all times.” 



 
 
 

54 

Draft RTS 13, Article 11(1): 

“Members or participants of a trading venue and an investment firms accessing 

the trading venue through sponsored access shall test their trading strategies 

and algorithms that result in the entry, modification or cancellation of orders in 

non-live the trading venue’s non-live testing environments in order to prevent 

disorderly trading.” 

Draft RTS 13, Article 12(1): 

“Investment firms shall consider the need to deploy new trading algorithms, 

pre-existing algorithms that were successfully deployed on other trading 

venues, and material changes to previous architecture, in a live environment, 

in a controlled and cautions fashion by setting limits on the deployment 

appropriate to the circumstances.” 

Draft RTS 13, Article 14: 

“... 

2. ... The validation report and the operational set-up stemming from it must 

should be reviewed considered by the firm’s internal audit or compliance 

function or by an independent third party audit. 

... 

6. ... The review process, and validation reports, shall be produced 

independently and assessed through internal audits by the firm’s internal audit 

or compliance function with the involvement of any other department whose 

responsible person is appointed and replaced by senior management or by 

outsourcing it to third parties that have relevant technical knowledge.” 

Draft RTS 13, Article 15(1): 

“Any “ad hoc” changes to the production environment shall be subject to 

review and sign-off by senior management a responsible party within the 

investment firm. ...” 

 
<ESMA_QUESTION_CP_MIFID_94> 

Q95. Do you have any further suggestions or comments on the pre-trade and post-
trade controls as proposed above? 

<ESMA_QUESTION_CP_MIFID_95> 

Pre-trade controls 

 

MFA supports the approach ESMA has taken to provide firms some flexibility in determining 

which pre-trade controls are most appropriate for their circumstances. We believe it is 

important to provide firms an appropriate amount of discretion over which controls to apply in 



 
 
 

55 

any given situation, depending on an assessment of specific trading strategies and products, 

and to tailor the controls required to individual circumstances. 

MFA also observes that the proposed obligation to implement pre-trade controls is 

appropriately tailored to apply in the context of Execution Algorithms only (i.e. in the context 

of order entry). MFA believes an Investment Decision Algorithm (as discussed above in 

Questions 93 and 94) need not be subject to these obligations as it should not make any 

execution decisions or place an order. 

IT Security 

MFA also appreciates that ESMA has recognised that prescribing specific IT security 

measures would be too inflexible and has adopted a goal-oriented approach, allowing firms 

to decide the measures necessary to achieve specific outcomes. This will permit firms to 

focus on adapting their controls as technology and the nature of IT security threats evolve, 

instead of devoting resources to maintain antiquated controls of diminishing value. 

Nevertheless, it would be useful if ESMA could clarify what it means by “material” when 

stating that all “material” breaches of a firm’s security measures must be reported to a 

competent authority. While MFA recognises that “material” will likely often be a fact-specific 

concept, developing a list of examples of the types of breaches which do and do not need to 

be reported would be beneficial to ensure consistency and to avoid inundating competent 

authorities with unnecessary information. 

 
<ESMA_QUESTION_CP_MIFID_95> 

Q96. In particular, do you agree with including “market impact assessment” as a pre-
trade control that investment firms should have in place? 

<ESMA_QUESTION_CP_MIFID_96> 

MFA recognises that ESMA’s proposals for market impact assessments could be useful for a 

number of situations, including, as ESMA suggests, preventing “fat fingers”/“identifying 

outsized market orders”. However MFA believes that a market impact assessment is not 

necessary in all circumstances and it is not clear whether ESMA expects this control to be 

automated or applied manually. If implemented, MFA respectfully submits that firms should 

be given sufficient discretion to determine when it is necessary and the most appropriate way 

to carry out a market impact assessment. 

 
<ESMA_QUESTION_CP_MIFID_96> 

Q97. Do you agree with the proposal regarding monitoring for the prevention and 
identification of potential market abuse? 

<ESMA_QUESTION_CP_MIFID_97> 

MFA agrees with ESMA’s proposals regarding monitoring for the prevention and 

identification of potential market abuse. These proposals represent best practices and are 

largely consistent with the existing EU regulatory regime for market abuse.  

<ESMA_QUESTION_CP_MIFID_97> 

Q98. Do you have any comments on Organisational Requirements for Investment 
Firms as set out above? 
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<ESMA_QUESTION_CP_MIFID_98> 

Governance arrangements 

MFA notes that ESMA’s proposed approach on governance arrangements would require 

compliance staff to be in “continuous contact” with the relevant trading personnel. MFA is not 

certain what ESMA expects in this context, but believes what is important is that compliance 

staff have access to colleagues with the relevant technical expertise. As a result, MFA 

respectfully submits that ESMA should clarify that all is required is that compliance staff have 

access to persons with such expertise. 

General clearing members 

MFA appreciates that ESMA is clarifying the content of the binding written agreement 

required between a general clearing member and its clients. However, MFA notes that ESMA 

has proposed that the binding written agreement should include the specific minimum criteria 

against which a client must be assessed for due diligence purposes. MFA highlights that it is 

unclear whether ESMA expects the agreement to merely reference the clearing firm’s due 

diligence obligations, to disclose to the client that such an assessment will occur on the 

specified terms or to require the client to provide all of the relevant information.  

It would be concerning if ESMA expected the clearing agreement to require each of the due 

diligence criteria items to be disclosed. For example, one item includes “intended trading 

strategy” which could result in a contractual obligation on the client to disclose proprietary 

information to the clearing firm. As a result, MFA respectfully submits that ESMA should 

clarify that the written agreement between the clearing firm and client need only specify that 

the clearing member firm is required to carry out such an assessment. 

Drafting Suggestions: 

Draft RTS 13 Article 3(1): 

“... Compliance staff are not required to have detailed technical knowledge of 

the firm’s trading system or algorithms operation but shall be in continuous 

contact with have access to persons with such detailed knowledge ...” 

Draft RTS 13, Article 28(2): 

“... The binding written agreement between the clearing firm and the client shall 

include specify that the clearing firm will carry out an assessment of the client 

against the above criteria,  ...” 

 

<ESMA_QUESTION_CP_MIFID_98> 

Q99. Do you have any additional comments or questions that need to be raised with 
regards to the Consultation Paper? 
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<ESMA_QUESTION_CP_MIFID_99> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_99> 

Q100. Do you have any comments on Organisational Requirements for trading venues 
as set out above? Is there any element that should be clarified? Please provide 
reasons for your answer. 

<ESMA_QUESTION_CP_MIFID_100> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_100> 

Q101. Is there any element in particular that should be clarified with respect to the 
outsourcing obligations for trading venues? 

<ESMA_QUESTION_CP_MIFID_101> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_101> 

Q102. Is there any additional element to be addressed with respect to the testing 
obligations? 

<ESMA_QUESTION_CP_MIFID_102> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_102> 

Q103. In particular, do you agree with the proposals regarding the conditions to 
provide DEA? 

<ESMA_QUESTION_CP_MIFID_103> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_103> 

Q104. Do you agree with the proposed draft RTS? Please provide reasons for your 
answer. 

<ESMA_QUESTION_CP_MIFID_104> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_104> 

Q105. Should an investment firm pursuing a market making strategy for 30% of the 
daily trading hours during one trading day be subject to the obligation to sign a 
market making agreement? Please give reasons for your answer. 

<ESMA_QUESTION_CP_MIFID_105> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_105> 

Q106. Should a market maker be obliged to remain present in the market for higher or 
lower than the proposed 50% of trading hours? Please specify in your response the 
type of instrument/s to which you refer. 

<ESMA_QUESTION_CP_MIFID_106> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_106> 

Q107. Do you agree with the proposed circumstances included as “exceptional 
circumstances”? Please provide reasons for your answer. 
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<ESMA_QUESTION_CP_MIFID_107> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_107> 

Q108. Have you any additional proposal to ensure that market making schemes are 
fair and non-discriminatory? Please provide reasons for your answer. 

<ESMA_QUESTION_CP_MIFID_108> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_108> 

Q109. Do you agree with the proposed regulatory technical standards? Please provide 
reasons for your answer.  

<ESMA_QUESTION_CP_MIFID_109> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_109> 

Q110. Do you agree with the counting methodology proposed in the Annex in relation 
to the various order types? Please provide reasons for your answer. 

<ESMA_QUESTION_CP_MIFID_110> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_110> 

Q111. Is the definition of “orders” sufficiently precise or does it need to be further 
supplemented? Please provide reasons for your answer. 

<ESMA_QUESTION_CP_MIFID_111> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_111> 

Q112. Is more clarification needed with respect to the calculation method in terms of 
volume? 

<ESMA_QUESTION_CP_MIFID_112> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_112> 

Q113. Do you agree that the determination of the maximum OTR should be made at 
least once a year? Please specify the arguments for your view.  

<ESMA_QUESTION_CP_MIFID_113> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_113> 

Q114. Should the monitoring of the ratio of unexecuted orders to transactions by the 
trading venue cover all trading phases of the trading session including auctions, or 
just the continuous phase? Should the monitoring take place on at least a monthly 
basis? Please provide reasons for your answer. 

<ESMA_QUESTION_CP_MIFID_114> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_114> 

Q115. Do you agree with the proposal included in the Technical Annex regarding the 
different order types? Is there any other type of order that should be reflected? Please 
provide reasons for your answer. 
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<ESMA_QUESTION_CP_MIFID_115> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_115> 

Q116. Do you agree with the proposed draft RTS with respect to co-location services? 
Please provide reasons for your answer. 

<ESMA_QUESTION_CP_MIFID_116> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_116> 

Q117. Do you agree with the proposed draft RTS with respect to fee structures? 
Please provide reasons for your answer. 

<ESMA_QUESTION_CP_MIFID_117> 

MFA supports ESMA’s proposals on access fees in that they accord with MFA’s view that 

market participants meeting the same criteria should be able to access the same system of 

fees, incentives and rebates from trading venues.  Since testing of algorithms will be 

mandatory under MiFID II, testing services should preferably be provided free of charge, or if 

this is not workable, at cost price only.  It appears from the Consultation Paper that the 

intention is for testing of algorithms to be offered at cost price only; for example, at page 413 

of the Consultation Paper ESMA states that “importantly, testing of algorithms should not be 

a revenue generating product and any charges should be nominal only to cover the 

provider’s costs”.  MFA supports this approach, but considers that the wording of the draft 

RTS could be made more explicit in this respect.  At present, Article 6 of the draft RTS 7 

appears simply to permit trading venues to charge market participants and members the 

costs incurred in mandatory testing, without making it clear that they may only charge their 

costs, with no additional uplift.  MFA appreciates that the draft RTS should leave scope for 

trading venues to design additional testing products with more value added (for example, 

testing scenarios tailored to individual market participants’ commercial policies).  However, 

we would prefer the drafting of Article 6 to make clear that “core” testing services that are 

required to be used in order to discharge market participants’ regulatory obligation to test 

algorithms against disorderly trading conditions should be offered at cost price only.  

 

Although MFA members support the requirement for trading venues to implement 

transparent, fair and non-discriminatory fee structures, we believe that EU regulators should 

go further in implementing the MiFID II requirement for trading venues to have in place 

objective, transparent and non-discriminatory rules governing access.  Specifically, and as 

explained further in our response to Q.165, EU regulators should use the implementation of 

MiFID II as an opportunity to address the current “two-tier” market structure of dealer-to-

dealer and dealer-to-customer markets, which creates barriers to entry and inefficiencies, 

and which is harmful to liquidity.  This issue should in particular be addressed prior to the 

introduction of the derivatives trading obligation. 

 

<ESMA_QUESTION_CP_MIFID_117> 

Q118. At which point rebates would be high enough to encourage improper trading? 
Please elaborate. 



 
 
 

60 

<ESMA_QUESTION_CP_MIFID_118> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_118> 

Q119. Is there any other type of incentives that should be described in the draft RTS? 

<ESMA_QUESTION_CP_MIFID_119> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_119> 

Q120. Can you provide further evidence about fee structures supporting payments for 
an “early look”? In particular, do you agree with ESMA’s preliminary view regarding 
the differentiation between that activity and the provision of data feeds at different 
latencies? 

<ESMA_QUESTION_CP_MIFID_120> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_120> 

Q121. Can you provide examples of fee structures that would support non-genuine 
orders, payments for uneven access to market data or any other type of abusive 
behaviour? Please provide reasons for your answer. 

<ESMA_QUESTION_CP_MIFID_121> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_121> 

Q122. Is the distinction between volume discounts and cliff edge type fee structures in 
this RTS sufficiently clear? Please elaborate 

<ESMA_QUESTION_CP_MIFID_122> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_122> 

Q123. Do you agree that the average number of trades per day should be considered 
on the most relevant market in terms of liquidity? Or should it be considered on 
another market such as the primary listing market (the trading venue where the 
financial instrument was originally listed)? Please provide reasons for your answer. 

<ESMA_QUESTION_CP_MIFID_123> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_123> 

Q124. Do you believe a more granular approach (i.e. additional liquidity bands) would 
be more suitable for very liquid stocks and/or for poorly liquid stocks? Do you 
consider the proposed tick sizes adequate in particular with respect to the smaller 
price ranges and less liquid instruments as well as higher price ranges and highly 
liquid instruments? Please provide reasons for your answer.  

<ESMA_QUESTION_CP_MIFID_124> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_124> 

Q125. Do you agree with the approach regarding instruments admitted to trading in 
fixing segments and shares newly admitted to trading? Please provide reasons for 
your answer. 
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<ESMA_QUESTION_CP_MIFID_125> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_125> 

Q126. Do you agree with the proposed approach regarding corporate actions? Please 
provide reasons for your answer. 

<ESMA_QUESTION_CP_MIFID_126> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_126> 

Q127. In your view, are there any other particular or exceptional circumstances for 
which the tick size may have to be specifically adjusted? Please provide reasons for 
your answer. 

<ESMA_QUESTION_CP_MIFID_127> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_127> 

Q128. In your view, should other equity-like financial instruments be considered for 
the purpose of the new tick size regime? If yes, which ones and how should their tick 
size regime be determined? Please provide reasons for your answer. 

<ESMA_QUESTION_CP_MIFID_128> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_128> 

Q129. To what extent does an annual revision of the liquidity bands (number and 
bounds) allow interacting efficiently with the market microstructure? Can you propose 
other way to interact efficiently with the market microstructure? Please provide 
reasons for your answer. 

<ESMA_QUESTION_CP_MIFID_129> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_129> 

Q130. Do you envisage any short-term impacts following the implementation of the 
new regime that might need technical adjustments? Please provide reasons for your 
answer. 

<ESMA_QUESTION_CP_MIFID_130> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_130> 

Q131. Do you agree with the definition of the “corporate action”? Please provide 
reasons for your answer. 

<ESMA_QUESTION_CP_MIFID_131> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_131> 

Q132. Do you agree with the proposed regulatory technical standards? 
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<ESMA_QUESTION_CP_MIFID_132> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_132> 

Q133. Which would be an adequate threshold in terms of turnover for the purposes of 
considering a market as “material in terms of liquidity”? 

<ESMA_QUESTION_CP_MIFID_133> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_133> 
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5. Data publication and access 

 

Q134. Do you agree with ESMA’s proposal to allow the competent authority to whom 
the ARM submitted the transaction report to request the ARM to undertake periodic 
reconciliations? Please provide reasons.  

<ESMA_QUESTION_CP_MIFID_134> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_134> 

Q135. Do you agree with ESMA’s proposal to establish maximum recovery times for 
DRSPs? Do you agree with the time periods proposed by ESMA for APAs and CTPs 
(six hours) and ARMs (close of next working day)? Please provide reasons. 

<ESMA_QUESTION_CP_MIFID_135> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_135> 

Q136. Do you agree with the proposal to permit DRSPs to be able to establish their 
own operational hours provided they pre-establish their hours and make their 
operational hours public? Please provide reasons. Alternatively, please suggest an 
alternative method for setting operating hours.  

<ESMA_QUESTION_CP_MIFID_136> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_136> 

Q137. Do you agree with the draft technical standards in relation to data reporting 
services providers? Please provide reasons.  

<ESMA_QUESTION_CP_MIFID_137> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_137> 

Q138. Do you agree with ESMA’s proposal? 

<ESMA_QUESTION_CP_MIFID_138> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_138> 

Q139. Do you agree with this definition of machine-readable format, especially with 
respect to the requirement for data to be accessible using free open source software, 
and the 1-month notice prior to any change in the instructions?  

<ESMA_QUESTION_CP_MIFID_139> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_139> 

Q140. Do you agree with the draft RTS’s treatment of this issue? 

<ESMA_QUESTION_CP_MIFID_140> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_140> 

Q141. Do you agree that CTPs should assign trade IDs and add them to trade reports? 
Do you consider necessary to introduce a similar requirement for APAs? 
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<ESMA_QUESTION_CP_MIFID_141> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_141> 

Q142. Do you agree with ESMA’s proposal? In particular, do you consider it 
appropriate to require for trades taking place on a trading venue the publication time 
as assigned by the trading venue or would you recommend another timestamp (e.g. 
CTP timestamp), and if yes why? 

<ESMA_QUESTION_CP_MIFID_142> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_142> 

Q143. Do you agree with ESMA’s suggestions on timestamp accuracy required of 
APAs? What alternative would you recommend for the timestamp accuracy of APAs? 

<ESMA_QUESTION_CP_MIFID_143> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_143> 

Q144. Do you agree with ESMA’s proposal? Do you think that the CTP should identify 
the original APA collecting the information form the investment firm or the last source 
reporting it to the CTP? Please explain your rationale. 

<ESMA_QUESTION_CP_MIFID_144> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_144> 

Q145. Do you agree with the proposed draft RTS? Please indicate which are the main 
costs and benefits that you envisage in case of implementation of the proposal. 

<ESMA_QUESTION_CP_MIFID_145> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_145> 

Q146. Do you agree with the proposed draft RTS? Please indicate which are the main 
costs and benefits that you envisage in case of implementation of the proposal. 

<ESMA_QUESTION_CP_MIFID_146> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_146> 

Q147. With the exception of transaction with SIs, do you agree that the obligation to 
publish the transaction should always fall on the seller? Are there circumstances 
under which the buyer should be allowed to publish the transaction? 

<ESMA_QUESTION_CP_MIFID_147> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_147> 

Q148. Do you agree with the elements of the draft RTS that cover a CCP’s ability to 
deny access? If not, please explain why and, where possible, propose an alternative 
approach. 



 
 
 

65 

<ESMA_QUESTION_CP_MIFID_148> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_148> 

Q149. Do you agree with the elements of the draft RTS that cover a trading venue’s 
ability to deny access? If not, please explain why and, where possible, propose an 
alternative approach.  

<ESMA_QUESTION_CP_MIFID_149> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_149> 

Q150. In particular, do you agree with ESMA’s assessment that the inability to acquire 
the necessary human resources in due time should not have the same relevance for 
trading venues as it has regarding CCPs? 

<ESMA_QUESTION_CP_MIFID_150> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_150> 

Q151. Do you agree with the elements of the draft RTS that cover an CA’s ability to 
deny access? If not, please explain why and, where possible, propose an alternative 
approach. 

<ESMA_QUESTION_CP_MIFID_151> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_151> 

Q152. Do you agree with the elements of the draft RTS that cover the conditions under 
which access is granted? If not, please explain why and, where possible, propose an 
alternative approach.  

<ESMA_QUESTION_CP_MIFID_152> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_152> 

Q153. Do you agree with the elements of the draft RTS that cover fees? If not, please 
explain why and, where possible, propose an alternative approach. 

<ESMA_QUESTION_CP_MIFID_153> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_153> 

Q154. Do you agree with the proposed draft RTS? Please indicate which are the main 
costs and benefits that do you envisage in case of implementation of the proposal. 

<ESMA_QUESTION_CP_MIFID_154> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_154> 

Q155. Do you agree with the elements of the draft RTS specified in Annex X that cover 
notification procedures? If not, please explain why and, where possible, propose an 
alternative approach.  
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<ESMA_QUESTION_CP_MIFID_155> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_155> 

Q156. Do you agree with the elements of the draft RTS specified in [Annex X] that 
cover the calculation of notional amount? If not, please explain why and, where 
possible, propose an alternative approach. 

<ESMA_QUESTION_CP_MIFID_156> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_156> 

Q157. Do you agree with the elements of the draft RTS that cover relevant benchmark 
information? If not, please explain why and, where possible, propose an alternative 
approach. In particular, how could information requirements reflect the different 
nature and characteristics of benchmarks? 

<ESMA_QUESTION_CP_MIFID_157> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_157> 

Q158. Do you agree with the elements of the draft RTS that cover licensing 
conditions? If not, please explain why and, where possible, propose an alternative 
approach. 

<ESMA_QUESTION_CP_MIFID_158> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_158> 

Q159. Do you agree with the elements of the draft RTS that cover new benchmarks? If 
not, please explain why and, where possible, propose an alternative approach. 

<ESMA_QUESTION_CP_MIFID_159> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_159> 
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6. Requirements applying on and to trading venues 

 

Q160. Do you agree with the attached draft technical standard on admission to 
trading? 

<ESMA_QUESTION_CP_MIFID_160> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_160> 

Q161. In particular, do you agree with the arrangements proposed by ESMA for 
verifying compliance by issuers with obligations under Union law? 

<ESMA_QUESTION_CP_MIFID_161> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_161> 

Q162. Do you agree with the arrangements proposed by ESMA for facilitating access 
to information published under Union law for members and participants of a regulated 
market? 

<ESMA_QUESTION_CP_MIFID_162> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_162> 

Q163. Do you agree with the proposed RTS? What and how should it be changed? 

<ESMA_QUESTION_CP_MIFID_163> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_163> 

Q164. Do you agree with the approach of providing an exhaustive list of details that 
the MTF/OTF should fulfil? 

<ESMA_QUESTION_CP_MIFID_164> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_164> 

Q165. Do you agree with the proposed list? Are there any other factors that should be 
considered? 

<ESMA_QUESTION_CP_MIFID_165> 

Importance of the “non-discrimination” standard under MiFID II 

 

MFA strongly supports the proposed requirement set out at Article 2 of ITS 27 for MTFs and 

OTFs to submit information on their “rules and procedures to ensure the objective and non-

discriminatory access to the facility” to national competent authorities.  It is vital that national 

competent authorities scrutinise this information carefully in order to ensure that the rules, 

policies and procedures of MTFs and OTFs truly adhere to the principle of non-discrimination 

set out in Article 18(3) of MiFID II (which requires that operators of MTFs and OTFs must 

establish, publish and maintain and implement transparent and non-discriminatory rules, 

based on objective criteria, governing access to the facility).  ESMA should support national 

competent authorities in undertaking this scrutiny process by implementing “comply or 
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explain” guidelines outlining direct and indirect forms of discrimination which are not 

permissible under the MiFID II regime.   

 

We outline below certain discriminatory practices which should not be permitted under MiFID 

II, specific actions which ESMA could take to combat these practices, and the experience of 

U.S. regulators in relation to the implementation of the trade execution requirement on swap 

execution facilities (“SEFs”), which ESMA may find to be instructive in this regard.  

Importantly, ESMA and national competent authorities should address such practices prior to 

the introduction of the MiFID II trading obligation given the increased need for market 

participants to access trading venues, and also to avoid undesirable practices developing in 

relation to the structuring and operation of trading venues (particularly OTFs given their 

status as an entirely new type of trading venue). 

 

Experience of U.S. regulators in enforcing the “impartial access” standard 

 

A failure to effectively scrutinise the “objective and non-discriminatory access” aspect of 

trading venues’ rulebooks, policies and procedures from the outset could lead to issues 

similar to those encountered in implementing and enforcing the U.S. “impartial access” 

standard applying to SEFs.  The impartial access standard has recently come under a 

significant level of scrutiny from the CFTC, which has had to take certain steps to help 

ensure it is being adhered to (albeit that these steps have yet to achieve full success in this 

regard).  For example, the CFTC has been obliged to confirm in the final SEF rules that the 

purpose of the Dodd-Frank Act’s impartial access requirement is to prevent a SEF’s owners 

or operators from using discriminatory access requirements as a competitive tool against 

certain market participants.  The CFTC has also issued targeted guidance to registered and 

prospective SEFs stating that arrangements which prevent a market participant from 

interacting or trading with, or viewing the bids and offers (firm or indicative) displayed by, any 

other market participant on a SEF are inconsistent with Dodd-Frank’s impartial access 

requirement.  

 

The experience of the CFTC suggests that EU regulators are likely to encounter very similar 

problems in applying and enforcing the MiFID II non-discrimination standard across a much 

broader range of trading venues, which will in future include OTFs.  Given that the 

derivatives trading obligation will lead to many products which are currently traded OTC 

being moved onto trading venues, the implementation of MiFID II presents an ideal 

opportunity for EU regulators to ensure from the outset of the new regime that trading venues 

are structured and operate in a fair and non-discriminatory way, so that the issues which 

have been encountered in connection with implementation of the U.S. SEF trading mandate 

can be avoided from the outset.  This will preclude the need for EU and Member State 

authorities to later attempt to reverse what may otherwise become established market 

practice for OTFs.   

 

Potential barriers to implementing MiFID II non-discrimination standard 

 

There are a number of potential barriers that EU trading venues may set up that would 

preclude full implementation of the MiFID II non-discrimination standard.  While such barriers 

may at face value appear to be even-handed and impartial with respect to the treatment of all 
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participants, they are ultimately designed to limit the access of certain market participants (in 

particular buy-side entities) that would otherwise qualify to trade on the venue.   

 

Please see below a non-exhaustive list of practices which, based on their experience with 

SEFs, MFA members believe trading venues may seek to employ to either implicitly or 

explicitly deter buy-side participation.  ESMA and national competent authorities should seek 

to prevent such practices occurring on trading venues under the MiFID II reforms: 

 

 Clearing arrangements: Where a trading venue requires all participants to represent 

that they are direct clearing members of CCPs or have a blanket guarantee from a 

clearing member, buy-side participants are effectively excluded from gaining access.  

Although certain dealers are able to qualify as direct clearing members or receive a 

blanket guarantee from an affiliated clearing member, very few, if any, buy-side firms 

have this ability. 

 Pre-trade credit check functionality: Pre-trade credit checks of client orders are a 

prerequisite to client access to a trading venue as they remove the need for a blanket 

clearing guarantee (which clearing members do not provide to buy-side clearing 

clients) and are required under the STP rules.  Where a trading venue does not 

provide adequate functionality for pre-trade credit checks and/or instead requires that 

a participant’s clearing member unconditionally guarantees all of the participant’s 

trades, buy-side participants are effectively excluded from gaining access to the 

trading venue.  

 Post-trade name give-up: A trading venue that offers anonymous trading but then 

discloses counterparty names post-execution violates anonymity and, in doing so, 

imposes an implicit barrier to buy-side access.  Anonymous trade execution should 

remain anonymous throughout the life of the trade for all participants on such trading 

venue.  Post-trade name disclosure compromises a buy-side firm’s ability to trade on 

an otherwise anonymous trading platform given that it: (i) reveals proprietary trading 

strategies; (ii) provides a transacting party with a basis to require a “breakage 

agreement” if the transaction fails to clear; and (iii) provides opportunities for 

retaliatory behaviour by one of the counterparties to the transaction. 

 Enablement mechanisms: Certain trading venues may impose “enablement 

mechanisms” by providing dealers with the ability to enable/disable counterparties, or 

to prevent certain parties from seeing a dealer’s streaming prices.  As a result of 

central clearing, there is no reason for such enablement mechanisms given that 

transacting parties will never be exposed to each other’s counterparty credit risk.   

 Pricing schemes:  A trading venue may employ pricing schemes that bar access to 

many buy-side firms by adopting pricing that is only viable and affordable for large 

dealers to access such trading venues.   

Benefits to the market of effectively enforcing the MiFID II non-discrimination standard 
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Effective implementation and enforcement of the MiFID II non-discrimination standard will 

help to address the “two-tier” market structure of dealer-to-dealer and dealer-to-customer 

markets which currently exists in the EU.  This two-tier structure creates a number of 

inefficiencies, and should preferably be replaced by an “all-to-all” model. 

 

A move towards an all-to-all market would remove barriers to price formation by a more 

diverse group of market participants.  This, coupled with the likely entry of alternative liquidity 

providers competing for customers’ execution business, should increase market depth and 

liquidity (thereby promoting market resilience), and reduce current levels of concentration risk 

amongst a small group of too-big-to-fail dealers.  An all-to-all market structure would also 

reduce bid-ask spreads, allowing end-users to conduct their hedging and risk management 

activities more efficiently. 

 

The current two-tier market system, on the other hand, creates informational asymmetry 

given that it reduces transparency for the broadest cross-section of liquidity takers.  In 

addition, it continues to perpetuate informational and trading advantages that accrue only to 

those incumbent dealers that can access both dealer-to-dealer and dealer-to-customer 

markets.  It also causes a split in liquidity pools, such that customers do not receive the 

benefit of a consolidated liquidity pool, which would otherwise translate into reduced bid-ask 

spreads, improvements to other market-quality factors, and an enhanced ability efficiently to 

unwind and adjust positions. 

 

Finally, it is notable that in the SEF market, which continues to operate as a two-tier structure 

despite the CFTC’s regulatory standards, there is a significant distinction between the 

structure and trading modalities of dealer-to-customer SEFs and dealer-to-dealer SEFs.  

Specifically, dealer-to-customer SEFs only offer relatively homogenous request-for-quote 

trading systems, whereas dealer-to-dealer platforms are more diverse in nature, covering 

different types of trading system and offering additional types of technology.  This bifurcated 

structure is problematic for those market participants that would prefer to trade anonymously 

through order book systems, but that remain dependent on disclosed trading protocols such 

as request-for-quote systems in order to access liquidity.  Thus, a desirable outcome of 

addressing the current two-tier market structure through enforcement of MiFID II’s non-

discrimination standard will be an increase in investor choice regarding the type of trading 

system through which customer orders are executed.   

 

Although in the past, arguments have been made that the current two-tier market structure 

should be maintained on the grounds of counterparty credit risk, the combined result of 

MiFID II and EMIR means that such grounds no longer present any issue.  In particular, 

central clearing removes bilateral counterparty credit risk as a trading consideration, and pre-

execution credit checks of customer orders ensure that transactions should never fail to clear 

due to a customer’s breach of a credit limit with its clearing member.  In the highly unusual 

circumstance where a transaction fails to clear, MiFID II’s straight-through-processing 

requirements ensure that market participants learn of the rejection within seconds of trade 

execution, thereby eliminating the possibility of any credible breakage costs. 
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Actions which ESMA should take to ensure effective implementation of the non-

discriminatory access standard 

 

We would recommend that ESMA publish formal “comply or explain” guidelines elaborating 

on the MiFID II non-discrimination standard pursuant to Article 16 of the ESMA Regulation 

(Regulation (EU) No 1095/2010).  An alternative means of ensuring the enforcement of this 

standard would be the adoption of delegated acts by the European Commission pursuant to 

Article 4(2) of the MiFID II Directive, elaborating on the definitions of “regulated market”, 

“multilateral trading facility”, and “organised trading facility”.  Such delegated acts could be 

informed by technical advice from ESMA.  As a general point, MFA would urge ESMA and 

other regulators to take specific regulatory action on this point given that other non-binding 

guidance or measures which do not operate in a consistent and harmonised manner across 

all trading venues wherever located in the EU may simply see dealer liquidity move to those 

venues in Member States that are able to retain a two-tier structure. 

 

In MFA’s view, such regulatory action would clearly be in line with the underlying principles of 

the MiFID II regime.  ESMA should in particular bear in mind the conclusion at page 16 of 

MiFID 2.0 “Casting New Light on Europe’s Capital Markets” (the ECMI-CEPS task force 

document which preceded the MiFID II Level 1 drafting process) that: 

 

more remains to be done…to solve existent commercial and technical challenges in 

terms of access, interoperability and unbundling…In effect, while the original MiFID 

Directive (Article 34) envisaged a level playing field in terms of non-discriminatory access 

to competing infrastructures, the transposition of this provision into national law and its 

enforcement has been inconsistent across EU member states.  As such, greater efforts 

need to be made to ensure consistency in the enforcement of the regulatory framework. 

 

Such regulatory action would also be helpful in assisting implementation of other aspects of 

MiFID, such as the derivatives trading obligation, in relation to which regulators and market 

participants alike have expressed concern about the ability for the full range of firms caught 

by the scope of the EU trading obligation to gain the necessary access to trading venues.  

Through regulatory action that both requires and enforces access to existing market 

infrastructure to a wider range of market participants would go a considerable way to 

mitigating these concerns. 

 

In addition, such regulatory action could help to implement Article 18(4) of MiFID II, which 

stipulates that MTF and OTF operators are required to have in place arrangements to identify 

and manage the potential adverse consequences for the operation of the MTF or OTF, or for 

its members or participants and users, of any conflicts of interest between the interest of the 

MTF, the OTF, their owners or operators and the sound functioning of the MTF or OTF.  

Structuring an MTF or OTF with the intention of limiting trading on that venue to a small 

group of dealers when there are other participants in the market that would otherwise qualify 

for membership arguably creates a conflict of interest between the operator and the 

functioning of the MTF or OTF itself, which might otherwise benefit from higher liquidity 

levels.  Such benefits could include lower trading costs and tighter spreads, and potentially 

an increased ability for the venue to absorb volatility. 
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Finally, for the reasons given above, regulatory enforcement of the MiFID II standard of non-

discrimination would facilitate market structure transformation towards an all-to-all market 

model, the result being an increase in investor choice of trading venue and an increase in 

market efficiency.  MFA believes that such regulatory action would help firms meet their 

MiFID II obligation to provide best execution.  In addition, given recent unbundling proposals 

in the context of the MiFID II inducements regime, it is likely that pricing will become an even 

more crucial factor to be considered in providing best execution.  Ensuring that as many 

eligible participants as possible are able to access trading venues will help to narrow bid-ask 

spreads and lead to better price discovery, which will in turn assist firms in providing best 

execution. 

 

<ESMA_QUESTION_CP_MIFID_165> 

Q166. Do you think that there should be one standard format to provide the 
information to the competent authority? Do you agree with the proposed format?  

<ESMA_QUESTION_CP_MIFID_166> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_166> 

Q167. Do you think that there should be one standard format to notify to ESMA the 
authorisation of an investment firm or market operator as an MTF or an OTF? Do you 
agree with the proposed format?  

<ESMA_QUESTION_CP_MIFID_167> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_167> 

  



 
 
 

73 

7. Commodity derivatives 

 

Q168. Do you agree with the approach suggested by ESMA in relation to the overall 
application of the thresholds? If you do not agree please provide reasons.  

<ESMA_QUESTION_CP_MIFID_168> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_168> 

Q169. Do you agree with ESMA’s approach to include non-EU activities with regard to 
the scope of the main business?  

<ESMA_QUESTION_CP_MIFID_169> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_169> 

Q170. Do you consider the revised method of calculation for the first test (i.e. capital 
employed for ancillary activity relative to capital employed for main business) as being 
appropriate? Please provide reasons if you do not agree with the revised approach. 

<ESMA_QUESTION_CP_MIFID_170> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_170> 

Q171. With regard to trading activity undertaken by a MiFID licensed subsidiary of the 
group, do you agree that this activity should be deducted from the ancillary activity 
(i.e. the numerator)?  

<ESMA_QUESTION_CP_MIFID_171> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_171> 

Q172. ESMA suggests that in relation to the ancillary activity (numerator) the 
calculation should be done on the basis of the group rather than on the basis of the 
person. What are the advantages or disadvantages in relation to this approach? Do 
you think that it would be preferable to do the calculation on the basis of the person? 
Please provide reasons. (Please note that altering the suggested approach may also 
have an impact on the threshold suggested further below).  

<ESMA_QUESTION_CP_MIFID_172> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_172> 

Q173. Do you consider that a threshold of 5% in relation to the first test is 
appropriate? Please provide reasons and alternative proposals if you do not agree.  

<ESMA_QUESTION_CP_MIFID_173> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_173> 

Q174. Do you agree with ESMA’s intention to use an accounting capital measure? 
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<ESMA_QUESTION_CP_MIFID_174> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_174> 

Q175. Do you agree that the term capital should encompass equity, current debt and 
non-current debt? If you see a need for further clarification of the term capital, please 
provide concrete suggestions.  

<ESMA_QUESTION_CP_MIFID_175> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_175> 

Q176. Do you agree with the proposal to use the gross notional value of contracts? 
Please provide reasons if you do not agree. 

<ESMA_QUESTION_CP_MIFID_176> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_176> 

Q177. Do you agree that the calculation in relation to the size of the trading activity 
(numerator) should be done on the basis of the group rather than on the basis of the 
person? (Please note that that altering the suggested approach may also have an 
impact on the threshold suggested further below)  

<ESMA_QUESTION_CP_MIFID_177> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_177> 

Q178. Do you agree with the introduction of a separate asset class for commodities 
referred to in Section C 10 of Annex I and subsuming freight under this new asset 
class?  

<ESMA_QUESTION_CP_MIFID_178> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_178> 

Q179. Do you agree with the threshold of 0.5% proposed by ESMA for all asset 
classes? If you do not agree please provide reasons and alternative proposals.  

<ESMA_QUESTION_CP_MIFID_179> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_179> 

Q180. Do you think that the introduction of a de minimis threshold on the basis of a 
limited scope as described above is useful?  

<ESMA_QUESTION_CP_MIFID_180> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_180> 

Q181. Do you agree with the conclusions drawn by ESMA in relation to the privileged 
transactions?  
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<ESMA_QUESTION_CP_MIFID_181> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_181> 

Q182. Do you agree with ESMA’s conclusions in relation to the period for the 
calculation of the thresholds? Do you agree with the calculation approach in the initial 
period suggested by ESMA? If you do not agree, please provide reasons and 
alternative proposals.  

<ESMA_QUESTION_CP_MIFID_182> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_182> 

Q183. Do you have any comments on the proposed framework of the methodology for 
calculating position limits? 

<ESMA_QUESTION_CP_MIFID_183> 

The need to distinguish between cash-settled and physically-settled transactions 

 

Although NCAs will have some scope to vary position limits in practice, it is notable that 

ESMA’s approach to calculating position limits for physically-settled and cash-settled 

contracts would appear, at face value, to result in exactly the same methodology being 

applied to both sets of transaction.  However, cash-settled and physically-settled transactions 

are not interchangeable; they have different features and perform different functions.  Thus, 

different methodologies should apply in each case.  In particular, as argued below, ESMA 

should use open interest, rather than deliverable supply, as the baseline for the position 

limits methodology applying to cash-settled transactions. 

 

We note also in this respect that the proposed CFTC regime would distinguish between 

cash-settled and physically settled transactions, with spot month limits for certain cash-

settled contracts being set at five times the size of those applying to physically-settled 

contracts.  There is no such acknowledgement in ESMA’s proposed methodology that a 

higher limit should apply to cash-settled transactions under the MiFID II regime, despite their 

important role in hedging, risk absorption, and the provision of liquidity. 

 

Use of deliverable supply as a “baseline” for the methodology 

 

In MFA’s view, while deliverable supply may be an appropriate baseline for setting limits on 

physically-settled contracts (i.e. given that those contracts involve the making and taking of 

delivery), it should not form the baseline for setting limits on cash-settled transactions.  As 

noted in our response to ESMA’s previous Discussion Paper on MiFID II (dated 22 May 

2014), there is no economic rationale for linking position limits on cash-settled contracts to 

deliverable supply.  Indeed, basing the methodology for cash-settled transactions on 

deliverable supply could unnecessarily constrain legitimate risk management activity.   

 

In particular, while deliverable supply may be linked to a specific delivery point, market 

participants often enter into cash-settled benchmark contracts which relate to a certain 

delivery point in order to hedge or manage their risk, but with no intention of making or taking 

delivery at that delivery point.  Instead, hedgers use such contracts for their superior liquidity 

and price discovery in order to hedge risks in other locations or for other related 
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commodities.  Using deliverable supply as a baseline for the methodology could therefore 

ignore sizable hedging activity in cash-settled contracts, arriving at a limit which is too low to 

accommodate such activity.  By way of example, our members have observed that during the 

period between August 2013 and February 2015, the volume of cash settled contracts 

represented nearly seven times the volume of physically settled contracts in coal markets.  

Indeed, during certain months, the level of cash settled contracts rose to more than fifteen 

times that of physically settled contracts.  It is clear from these statistics (based on CME and 

ICE data on open interest) that using deliverable supply as a baseline for cash settled 

contracts will significantly underestimate the size of the market, and that setting limits on this 

basis would represent a significant constraint on liquidity. 

 

In addition, there are certain markets in relation to which data on deliverable supply is not 

easily obtainable, or where it may simply not be relevant (e.g. weather derivatives may 

require the application of an alternative physical market metric).  Open interest data, on the 

other hand, should now be ascertainable even for “economically equivalent” OTC derivatives 

on the basis of EMIR transaction reporting data.  Finally, we note that there may in fact be a 

greater risk of abuse if the baseline for all transactions is set using deliverable supply, given 

that it will “tilt the market” in favour of those entities with direct control of deliverable supply. 

Although there is scope in Article 4 of draft RTS 29 for NCAs to adjust the baseline by 

reference to open interest, they will be constrained in their ability to do so (i.e. given that they 

may only adjust the baseline by up to 15% and given that additional factors such as volatility 

will also need to be taken into account in making any adjustments).  Therefore, given the 

importance of the baseline in establishing market size and influencing the level at which 

limits are set, MFA considers that gross open interest should be substituted for deliverable 

supply as the baseline for cash-settled contracts.   

 

Thus, we propose amending Article 1 of draft RTS 29 in order to distinguish between cash-

settled and physically-settled transactions, and to apply a baseline of gross open interest to 

cash-settled transactions (see “Drafting Suggestions” below).   

 

The need for appropriate phase-in/grandfathering 

 

Although MFA appreciates that ESMA’s mandate does not specifically cover notice periods 

for changes to position limits, we agree with ESMA that this is an important implementation 

issue.   As noted in our response to ESMA’s previous Discussion Paper, we consider that a 

notice period of at least six months would be appropriate in this respect.  To ensure EU-wide 

harmonisation on this point, the issue could be addressed via guidelines.   

Also, although RTS 29 will apply from 3 January 2017, it would be helpful for explicit 

recognition to be included (e.g. in the Recitals) to the effect that national competent 

authorities should optimally build a 12 month transitional period into the national application 

of position limits and introduce grandfathering arrangements for positions acquired prior to 

the commencement of the position limits regime.  Such a transitional period would allow 

adequate lead-time for implementation of the position limits regime, and grandfathering 

would avoid a large-scale sell-off of commodity derivative positions prior to the application of 

the new regime.  See “Drafting Suggestions” below.  
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Drafting Suggestions: 

RTS 29 Recitals: 

(14a) In order to allow for orderly implementation of the position limits, national 

competent authorities should allow for a transitional period of at least twelve months 

following the entry into force of this Regulation. 

RTS 29 Article 1: 

(2) The competent authority shall, for each physically-settled commodity derivative 

traded on a trading venue for which it is the competent authority, or central competent 

authority as specified in Article x, determine a baseline figure on the basis of the 

deliverable supply for that commodity derivative. The deliverable supply shall be that 

which is used either as settlement for, or a pricing reference to, that commodity 

derivative. 

 

(3) The baseline figure for spot months shall be 25% of the deliverable supply for the 

physically-settled commodity derivative to which the position limit shall apply. The 

baseline figure shall be specified in the number of lots of the relevant commodity 

derivative with the definition of lot being the unit of quantity used by the trading venue 

on which the commodity derivative contract trades. 

 

(3a) The competent authority shall, for each cash-settled commodity derivative traded 

on a trading venue for which it is the competent authority, or central competent 

authority as specified in Article x, determine a baseline figure on the basis of gross 

open interest for that commodity derivative. 

 

(3b) The baseline figure for spot months shall be [25%] of gross open interest for the 

cash-settled commodity derivative to which the position limit shall apply. The baseline 

figure shall be specified in the number of lots of the relevant commodity derivative 

with the definition of lot being the unit of quantity used by the trading venue on which 

the commodity derivative contract trades. 

 

<ESMA_QUESTION_CP_MIFID_183> 

Q184. Would a baseline of 25% of deliverable supply be suitable for all commodity 
derivatives to meet position limit objectives? For which commodity derivatives would 
25% not be suitable and why? What baseline would be suitable and why? 

<ESMA_QUESTION_CP_MIFID_184> 

While setting a baseline of 25% of deliverable supply may be appropriate for physically 

settled contracts, MFA considers that a more appropriate baseline for cash settled contracts 

would be based on gross open interest.   

 

<ESMA_QUESTION_CP_MIFID_184> 

Q185. Would a maximum of 40% position limit be suitable for all commodity 
derivatives to meet position limit objectives. For which commodity derivatives would 
40% not be suitable and why? What maximum position limit would be suitable and 
why? 
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<ESMA_QUESTION_CP_MIFID_185> 

MFA members are concerned that while a 40% maximum may appear relatively generous at 

face value, it could become overly restrictive when applied in a narrow way to individual 

commodity derivatives (particularly given our understanding that ESMA intends to categorise 

derivatives in a highly granular way for the purposes of limits, taking into account features 

such as maturity etc.)  This is particularly the case across other months combined limits, 

where ESMA needs to ensure that the limits leave room for months which are “further out” in 

time.  As argued in our response to Q.186, we do not consider that such a restraint on the 

discretion of NCAs is warranted.  

 

<ESMA_QUESTION_CP_MIFID_185> 

Q186. Are +/- 15% parameters for altering the baseline position limit suitable for all 
commodity derivatives? For which commodity derivatives would such parameters not 
be suitable and why? What parameters would be suitable and why? 

<ESMA_QUESTION_CP_MIFID_186> 

MFA does not agree with the application of hard limits on NCAs’ discretion to set position 

limits.  In our view, applying +/- 15% limits to the discretion of NCAs to vary the “baseline” 

limit of 25% is unnecessary and goes beyond ESMA’s mandate to set a general 

methodology which NCAs are to apply in setting position limits.  ESMA’s mandate to set a 

“methodology” does not imply that specific parameters are required to be hard-coded into the 

process for calculating position limits, particularly given that the methodology is intended to 

operate across such a wide range of commodity derivative contracts.   

 

Instead, the draft RTS should simply set an appropriate baseline and allow NCAs full 

discretion to vary this baseline on the basis of the factors set out in the RTS (maturity, open 

interest, volatility etc.)  This approach would allow NCAs the flexibility they require to take 

into account the individual characteristics of specific commodity derivative markets.  

<ESMA_QUESTION_CP_MIFID_186> 

Q187. Are +/- 15% parameters suitable for all the factors being considered? For which 
factors should such parameters be changed, what to, and why? 
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<ESMA_QUESTION_CP_MIFID_187> 

While MFA does not consider that upper or lower limits should be built into the methodology, 

if ESMA does set +/-15% limits we consider that the 40% upper limit should be entirely 

disapplied in the case of illiquid or new commodity derivatives contracts.  In the interests of 

allowing NCAs greater flexibility to react quickly to situations of market disruption and to 

adapt position limits to the characteristics of individual commodity derivative markets, MFA 

also considers that NCAs should be permitted to vary limits outside of the 40% and 10% 

parameters in cases other than new or illiquid contracts.  Such discretion should in particular 

apply to: (i) situations of market disruption; (ii) situations of geopolitical uncertainty, unrest or 

volatility; (iii) situations affecting physical commodity supply; and (iv) credit events relating to 

physical commodity players.  Discretion should also be afforded in relation to markets where 

liquidity is heavily influenced by another commodity benchmark .    

<ESMA_QUESTION_CP_MIFID_187> 

Q188. Do you consider the methodology for setting the spot month position limit 
should differ in any way from the methodology for setting the other months position 
limit? If so, in what way? 

<ESMA_QUESTION_CP_MIFID_188> 

MFA would prefer to see no hard limits adopted for non-spot months, and for position 

management tools such as accountability levels to be utilised by trading venues instead.  

ESMA should at least consider whether other month limits covering all non-spot months are 

appropriate for all types of commodity; for example, in markets for non-storable or perishable 

commodities each contract month tends to reflect the value of an independent commodity.  

As a general comment, combined other months limits may simply be incompatible with 

certain types of commodity derivatives; for example, because electricity cannot be stored, 

positions in relevant commodity derivatives must be flattened at the end of each day for 

delivery the next day.  For commodities which are non-storable like electricity, each contract 

month would generally reflect the value of an independent commodity.   

If limits are to be set both spot and other months, MFA agrees that the methodology for 

setting the spot month position limit should be approached differently from the methodology 

for setting the other months position limit.  The risk of abuse and the potential impact of 

dominant positions is greatest during the spot month particularly given the convergence and 

settlement considerations that arise when commodity derivative contracts draw near to 

expiry.  In addition, other months’ limits would need to take into account a higher level of 

aggregate liquidity resulting from trading activity across several trading cycles or time periods 

(unlike spot month limits, which would only need to take into account one to two months of 

trading activity).  Moreover, setting the other months’ limit too low could decrease liquidity 

and harm the ability of commercial hedgers to use the derivatives markets to mitigate risk.  

As such, we would expect limits to be less stringent during other months.   

Nevertheless, spot month limits should be set at a level which protects the ability of those 

market participants which may require physical delivery to effectively hedge during the spot 

month.  ESMA should also consider allowing NCAs the flexibility to set “spot month” limits for 

a shorter period of time than the full month.  For example, in the US, virtually all NYMEX 

energy contracts are subject to (exchange-set) spot-month position limits that are only in 

effect for the last three days of trading the contracts. 
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As noted in our responses above, we believe that open interest would always form an 

appropriate baseline for cash settled transactions, but even for physically-settled contracts, a 

calculation based on market liquidity (i.e. open interest) may be more relevant than a 

calculation based on deliverable supply for other months position limits.  Deliverable supply 

would, however, be the most appropriate baseline for spot month limits relating to physically 

settled contracts.   

Other months limits should be set having regard to the specific characteristics of the relevant 

class of commodity derivatives, and should seek to preserve liquidity and the ability of market 

participants to hedge effectively.  For other month limits, it will also be vital to allow for netting 

between months.   

 

As a general point, it would be beneficial for NCAs to consult with trading venues in ensuring 

that position limits are set at an appropriate level.  This is something which could potentially 

be built into the RTS (e.g. by way of a Recital).   

Drafting Suggestions: 

 

RTS 29 Recitals: 

(15) National competent authorities shall periodically review the methodology used to 

calculate a position limit for a commodity derivatives to ensure that the methodology 

sufficiently and appropriate takes into account the specific features, functions, and 

characteristics of specific commodity derivatives, commodity markets, and the 

underlying commodity and supports orderly pricing and settlement conditions, the 

integrity of the market and the underlying commodity, and price discovery on the 

market for the underlying commodity.  National competent authorities should seek the 

views of trading venues on whether the methodology is functioning effectively in this 

regard.  

 

<ESMA_QUESTION_CP_MIFID_188> 

Q189. How do you suggest establishing a methodology that balances providing 
greater flexibility for new and illiquid contracts whilst still providing a level of 
constraint in a clear and quantifiable way? What limit would you consider as 
appropriate per product class? Could the assessment of whether a contract is illiquid, 
triggering a potential wider limit, be based on the technical standard ESMA is 
proposing for non-equity transparency? 

<ESMA_QUESTION_CP_MIFID_189> 

Until a new contract becomes established, there may be a small number of market 

participants holding positions in the contract which are large in percentage terms (when 

compared against the market as a whole), but small in absolute financial value.  Thus, in our 

view, allowing NCAs the flexibility to set less stringent position limits for new contracts is 

positive.  In particular, we would suggest disapplying the upper limit of +15% in relation to 

new and illiquid contracts.   

More illiquid contracts, such as regional or specialised commodity products, would also 

benefit from the application of less stringent limits.  In particular, markets may be smaller for 
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these more specialised products, leading to the same issues as those which arise in relation 

to new contracts. 

The analysis performed in relation to the transparency requirement (which also calls for an 

assessment of liquidity) could potentially, as ESMA notes, inform the analysis as to whether 

commodity derivatives are sufficiently illiquid to require the application of a less stringent 

limit.   However, the best approach might ultimately be to consider each “class” of new or 

illiquid contract independently, and (as was proposed in the original ESMA Discussion 

Paper) to set a reasonable multiple of the current transaction size after a defined period of 

trading for that class.  Commodity derivatives should  be assessed in a granular way for 

these purposes; for example, even a highly liquid asset class such as oil may become 

“illiquid” in a long-dated contract (e.g. in the case of a three-year swap).   

ESMA could also consider the use of position management tools rather than hard limits for 

such classes of derivatives, in order to encourage growth in market liquidity.  In particular, we 

would caution against simply copying across the illiquidity assessment conducted in relation 

to transparency given that the aims of the transparency regime and the position limits regime 

are very different (i.e. EU regulators have approached the transparency regime from the 

point of view that as many instruments should be subject to transparency as possible).  

Allowing NCAs flexibility in applying limits to new and illiquid contracts would be preferable to 

building specific “limits...per product class” into the draft RTS.   

 

<ESMA_QUESTION_CP_MIFID_189> 

Q190. What wider factors should competent authorities consider for specific 
commodity markets for adjusting the level of deliverable supply calculated by trading 
venues? 

<ESMA_QUESTION_CP_MIFID_190> 

As a general comment, it is helpful that ESMA has specifically acknowledged in the 

Consultation Paper that deliverable supply data may not always be fully reliable.  We also 

support the approach taken by Recital 6 of the draft RTS, which provides that while NCAs 

should base the deliverable supply figure on “the measure of deliverable supply that is 

calculated by the trading venue for that commodity derivative”, they should also be able to 

adjust the figure to take into account “deliverable supply held outside trading venues and 

other factors....such as capacity constraints on production or delivery that could determine 

deliverable supply”.  In our view, although trading venues should be the primary point of 

contact in relation to deliverable supply calculations, it is helpful that NCAs are permitted by 

the draft RTS to look beyond data gathered by trading venues.  We would also suggest that 

NCAs expressly be permitted to look at deliverable supply on a global scale. 

 

As a general point, however, MFA members consider that although it will be vital to ensure 

that the calculation of deliverable supply accurately takes account of OTC trading to the 

greatest extent possible, data collection could be extremely challenging for NCAs in practice.  

Members have observed, for example, that in January 2015 the European Energy Exchange 

(“EEX”) market share for German, Italian and French power was 30%, 40% and 18%, 

respectively (note that these figures include OTC volumes cleared through EEX). The 

proportion of this that is EEX cleared (versus EEX orderbook) is approximately 40% for 
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Germany, 80% for Italy and 60% for France.  Thus, it is clear that market infrastructure such 

as large exchanges will not alone be able to provide a complete picture of deliverable supply 

levels.  NCAs may in fact need to make a reasonable estimate of deliverable supply in the 

absence of reliable data, and this possibility should be provided for in the draft RTS.  

 

If NCAs are to look outside of data collected by trading venues to determine deliverable 

supply, a clear definition of deliverable supply may be helpful in ensuring a coordinated 

approach.  We note in this respect that the CFTC has previously proposed the following 

definition of deliverable supply, which ESMA may find helpful: “the quantity of the commodity 

meeting a derivative contract’s delivery specifications that can reasonably be expected to be 

readily available to short traders and saleable by long traders at its market value in normal 

cash marketing channels at the derivative contract’s delivery points during the specified 

delivery period, barring abnormal movement in interstate commerce.” 

 

In general, it is vital for the deliverable supply component of the methodology to be read 

alongside the open interest component.  In particular, a lower figure for deliverable supply 

should not result in a more stringent position limit where there is a high number of cash-

settled contracts settling off the relevant commodity (as may be indicated by higher levels of 

open interest).  In other words, the total amount of trading activity may be considerably 

higher than the deliverable supply figure would suggest.  Given the importance of cash-

settled transactions in allowing for hedging, a lower deliverable supply figure should not be 

used to constrain legitimate trading activity.   

Drafting Suggestions: 

RTS 29 Recitals: 

(6) The national competent authority shall base overall open interest in a commodity 

derivative contract and the overall open interest in other financial instruments with the 

same underlying commodity on the open interest on the volume of open interest 

calculated by the trading venue for that commodity derivative. The national competent 

authority may use open interest in other commodity derivatives that have the same 

underlying (including those which are traded outside of the EU) to more appropriately 

reflect the activity in that contract. 

 

<ESMA_QUESTION_CP_MIFID_190> 

Q191. What are the specific features of certain commodity derivatives which might 
impact on deliverable supply? 

<ESMA_QUESTION_CP_MIFID_191> 

In general, we would encourage both ESMA and the NCAs to seek the views of trading 

venues on this point, although features such as production capacity, actual production levels, 

delivery channels (e.g. pipeline networks), and physical infrastructure (e.g. storage tanks) 

may all be relevant depending on the features of individual commodities.  We also note that 

the framework for determining deliverable supply should allow for supply estimates to be 

updated regularly in order to take into account changes in supply levels. 
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<ESMA_QUESTION_CP_MIFID_191> 

Q192. How should ‘less-liquid’ be considered and defined in the context of position 
limits and meeting the position limit objectives? 

<ESMA_QUESTION_CP_MIFID_192> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_192> 

Q193. What participation features in specific commodity markets around the 
organisation, structure, or behaviour should competent authorities take into account?  

<ESMA_QUESTION_CP_MIFID_193> 

In general, ESMA’s approach in relation to number and size of participants appears well-

founded, although the presence or absence of market makers or other liquidity providers may 

also be relevant.   

 

<ESMA_QUESTION_CP_MIFID_193> 

Q194. How could the calculation methodology enable competent authorities to more 
accurately take into account specific factors or characteristics of commodity 
derivatives, their underlying markets and commodities? 

<ESMA_QUESTION_CP_MIFID_194> 

Position limits should be set high enough to take account not only of historical fluctuations, 

but also of likely or projected developments.   

We note that the factors listed by ESMA do not specifically refer to political/geopolitical 

considerations, which may be highly relevant to underlying commodities markets.  In 

addition, many of the factors listed would be most relevant to physically-settled contracts 

(albeit that they may have an impact on pricing etc. in relation to cash-settled transactions). 

Drafting Suggestions: 

RTS 29 Article 7: 

2. In considering the extent to which the underlying commodity market is flexible, the 

competent authority, or central competent authority as specified in Article x, shall 

have regard to: 

(a) Whether there are restrictions on the supply of the commodity including but not 

limited to: 

(i) The perishability of the deliverable commodity; 

(ii) Current or foreseen geopolitical situations which could impact on supply; 

 

<ESMA_QUESTION_CP_MIFID_194> 

Q195. For what time period can a contract be considered as “new” and therefore 
benefit from higher position limits?  

<ESMA_QUESTION_CP_MIFID_195> 

In our view, the period during which a contract is considered to be “new”, and may therefore 

benefit from higher position limits, should potentially vary depending on how trading 
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progresses.  As such, we do not consider that ESMA should impose a time limit across all 

classes of commodity derivatives, after which time individual contracts will no longer be 

classed as “new”.   

In this respect, we value the existing flexibility provided by Article 8(2) of the draft RTS, which 

already provides that the NCA should review the level of trading in the new contract regularly 

and adjust the position limit when it judges that trading in the commodity derivative has been 

established.  The best approach may therefore be to retain the current level of flexibility. 

However, if ESMA did wish to impose a more structured approach, it could, for example, set 

an initial period of one year during which contracts would be treated as “new”, after which 

authorities could assess whether there had been sufficient time for liquidity to develop and if 

necessary extend the transitional phase by another year, and so on. 

 

<ESMA_QUESTION_CP_MIFID_195> 

Q196. Should the application of less-liquid parameters be based on the age of the 
commodity derivative or the ongoing liquidity of that contract. 

<ESMA_QUESTION_CP_MIFID_196> 

The issue of illiquidity is not only relevant to new commodity derivative contracts, but also to 

certain long-established contracts.  Thus, the application of less-liquid parameters should be 

based on the ongoing liquidity of the contract. 

 

<ESMA_QUESTION_CP_MIFID_196> 

Q197. Do you have any further comments regarding the above proposals on how the 
factors will be taken into account for the position limit calculation methodology?  

<ESMA_QUESTION_CP_MIFID_197> 

General comments 

In determining the weight given to each factor to be used in calculating position limits, NCAs 

should have the flexibility to allow for certain factors to be given more significance than 

others, depending on the features of the market in question.   

MFA supports ESMA’s approach at Recital 15 of draft RTS 29, which notes that NCAs “shall 

periodically review the methodology used to calculate a position limit for commodity 

derivatives to ensure that the methodology sufficiently and appropriately takes into account 

the specific features, functions, and characteristics of specific commodity derivatives”.  

However, it may be preferable to make the review process more formal (e.g. by providing for 

a review to be undertaken at specific fixed intervals).   

Open interest 

As noted in our previous responses, we consider the open interest factor to be of primary 

importance to setting position limits for cash-settled contracts.  We support in this respect the 

approach taken by Recital 6 of draft RTS 29, which provides that NCAs may “use open 

interest in other commodity derivatives that have the same underlying to more appropriately 

reflect activity in that contract”.  This ability to take into account open interest in correlated 
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contracts could prove extremely useful in ensuring that position limits capture all necessary 

hedging activity. 

However, we note that Article 4(2) of the draft RTS provides that “financial instruments which 

are merely linked to the commodity derivative will not be included for the purposes of the 

calculation of the volume of the overall open interest of that commodity derivative”.  We do 

not feel that such a restrictive approach is necessary given that it may not accurately 

represent hedging activity in related contracts.  As such, we recommend that this text be 

deleted.  

Finally, open interest in non-EEA jurisdictions should preferably be taken into account in 

calculating and applying the open interest factor given that the cash-settled commodity 

derivatives market is global in nature.  Taking into account trading in other jurisdictions will 

help to prevent limits being set at an artificially low level.  Ensuring that the relevant data is 

available for regulators to make such assessments will be a matter of effective information 

exchange between EU competent authorities and competent authorities of third countries. 

Volatility 

ESMA’s proposal that NCAs be required to make any adjustment to position limits in line with 

the principle that limits should not further increase volatility by (for example) being so 

restrictive that they drive liquidity from the market is positive in our view.  We would add that 

NCAs should in particular consider the potential for volatility at the point at which limits are 

changed, ensuring that pre-existing positions are effectively grandfathered etc. 

We also agree with the fact that the drafting of Article 5 of draft RTS 29 focuses on “the 

volatility of the relevant markets in the commodity derivative” rather than volatility in the 

underlying commodity market, given that there is no clear link between derivative trading and 

volatility in underlying markets (see, for example, the IMF Working Paper “Peaks, Spikes, 

and Barrels: Modeling Sharp Movements in Oil Prices”, which concludes that there is no 

clear link between “speculative” trading in commodity derivatives and volatility in oil prices).  

As supported by academic papers, we maintain that the volatility in oil in 2008 was a result of 

fundamental supply and demand forces.  We note that as the price of oil climbed in 2008, 

investors were actually exiting their positions rather than accumulating positions in oil. 

We note, however, that Article 5 of draft RTS 29 provides that “the greater the level of 

volatility, the lower the overall position limit” (emphasis added), without giving any justification 

for this position.  In our view, if volatility is to be adopted as a factor in setting position limits, 

higher volatility levels should be accompanied by higher position limits.  Rather than having a 

dampening effect on pricing swings etc., suddenly imposing lower position limits on the basis 

of volatility may simply result in sell-offs or in liquidity being driven from the market, 

potentially exacerbating existing problems.    

Drafting Suggestions: 

RTS 29 Article 4: 

 



 
 
 

86 

2. Financial instruments which are merely linked to the commodity derivative will not 

be included for the purposes of the calculation of the volume of the overall open 

interest of that commodity derivative. 

 

RTS 29 Article 5: 

 

The competent authority, or central competent authority as specified in Article x, shall 

assess whether the volatility of the relevant markets in the commodity derivative is 

such that the baseline figure for the position limit requires adjustment. Any adjustment 

made to the baseline figure for the position limit shall be based on the principle that 

there is a commonality between the level of volatility in the markets relevant to the 

commodity derivative and the level of the position limit so that the greater the level of 

volatility, the lower  higher the overall position limit. 

 

<ESMA_QUESTION_CP_MIFID_197> 

Q198. Do you agree with ESMA’s proposal to not include asset-class specific elements 
in the methodology? 

<ESMA_QUESTION_CP_MIFID_198> 

ESMA’s decision to avoid grouping commodity derivative contracts into high-level categories 

will hopefully be helpful in avoiding a one-size-fits-all approach to setting limits, and in 

allowing NCAs to apply limits in a manner which is effectively tailored to individual asset 

classes.  

 

<ESMA_QUESTION_CP_MIFID_198> 

Q199. How are the seven factors (listed under Article 57(3)(a) to (g) and discussed 
above) currently taken into account in the setting and management of existing 
position limits? 

<ESMA_QUESTION_CP_MIFID_199> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_199> 

Q200. Do you agree with the proposed draft RTS regarding risk reducing positions? 

<ESMA_QUESTION_CP_MIFID_200> 

MFA agrees with ESMA’s decision to align its approach with the EMIR regime governing 

hedging transactions, given that it will be helpful in increasing market certainty and reducing 

compliance costs for those entities which have already performed a similar analysis for EMIR 

purposes.  

 

<ESMA_QUESTION_CP_MIFID_200> 

Q201. Do you have any comments regarding ESMA’s proposal regarding what is a 
non-financial entity?  
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<ESMA_QUESTION_CP_MIFID_201> 

In our view, consistency between EMIR and MiFID II is broadly desirable, so the fact that 

ESMA’s definition of a “non-financial entity” would parallel the definition of a “non-financial 

counterparty” under EMIR is helpful in this sense.   

We note, however, that ESMA intends to replicate this distinction for entities established 

outside of the EU.  While this would again parallel a similar approach taken under EMIR, we 

note that defining a “financial” (and therefore a non-financial) counterparty or entity by 

reference to EU legislation has not been without difficulties in the context of EMIR given that 

it necessitates a comparison between the EU legislative regime and the regime effective in 

the entity’s home state.  Thus, while we agree with ESMA’s approach in this respect, 

additional guidance on applying the financial/non-financial distinction to non-EU entities 

would be helpful.  

 

<ESMA_QUESTION_CP_MIFID_201> 

Q202. Do you agree with the proposed draft RTS regarding the aggregation of a 
person’s positions? 

<ESMA_QUESTION_CP_MIFID_202> 

As noted in our response to the previous ESMA Discussion Paper, MFA supports ESMA’s 

approach of looking only to parent/subsidiary relationships and not to sister-company type 

relationships in the context of aggregation.  In particular, this approach is consistent with 

Article 57 of MiFID II, which requires position limits to be set “on the basis of all positions 

held by a person and those held on its behalf at an aggregate group level”. 

In our view, it is also positive that the original proposal to apply aggregation to positions held 

by unconnected persons where they are acting together with a common purpose (i.e. 

“concert party” arrangements) has been omitted from the draft RTS.  The concept of a 

“common purpose” appeared to us to be overly broad and vague, and would have made 

compliance difficult in practice. 

 

<ESMA_QUESTION_CP_MIFID_202> 

Q203. Do you agree with ESMA’s proposal that a person’s position in a commodity 
derivative should be aggregated on a ‘whole’ position basis with those that are under 
the beneficial ownership of the position holder? If not, please provide reasons. 

<ESMA_QUESTION_CP_MIFID_203> 

In MFA’s view, majority ownership does not necessarily mean day-to-day control over the 

trading decisions of a subsidiary, and aggregation on this basis could potentially result in 

double-counting of positions.  Instead, MFA would prefer ESMA to adopt a “pro rata 

approach”, such that aggregation is based on proportionate ownership (i.e. rather than 100% 

of a partially owned entity’s positions being automatically attributed to the owner). 

Alternatively, a “trading control” test could be used.  This would involve trading venues 

considering in the first instance whether there is a 50% or higher ownership percentage in a 

subsidiary, and then considering based on further inquiries whether this ownership 

percentage results in trading control.  If trading independence could be shown, positions 

would not be required to be aggregated.   
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<ESMA_QUESTION_CP_MIFID_203> 

Q204. Do you agree with the proposed draft RTS regarding the criteria for determining 
whether a contract is an economically equivalent OTC contract? 

<ESMA_QUESTION_CP_MIFID_204> 

It appears that ESMA has broadly adopted “Option 2” from its previous Discussion Paper (i.e. 

a template based on the CFTC regime governing economic equivalence) rather than “Option 

1” (derived from the usage of the term “economically equivalent” elsewhere in MiFID II).  As 

MFA noted in its response to the Discussion Paper, we strongly support this approach given 

that the broad criteria to be applied pursuant to Option 1 could have become extremely 

problematic in practice.   

In general, we support ESMA’s view that “there should be a narrower scope for economically 

equivalent OTC contracts as a wider scope would risk diluting the integrity of position limits 

for commodity derivatives by allowing inappropriate netting of positions”.  A broad application 

of position limits to OTC derivatives would result in uncertainty and increased compliance 

costs for entities which are required to calculate their positions and apply limits to them. 

We also note ESMA’s approach that “the criteria for an economically equivalent OTC 

derivative are based upon an OTC contract being referenced to an ETD contract that is 

traded on a trading venue within the European Union”.  We consider this explicit recognition 

that derivatives will only be considered economically equivalent where they reference 

contracts traded on EU trading venues to be extremely helpful.  As noted in our response to 

the previous Discussion Paper, we believe that the legislative intent behind the term 

“economically equivalent OTC contracts” was to reference off-venue contracts only, and 

therefore that contracts traded on third country venues should be excluded from the 

definition.   

As a technical comment, however, ESMA’s approach of treating as economically equivalent 

OTC derivatives which not only explicitly reference but which are “based upon” exchange 

traded derivatives appears rather broad.  More targeted language, e.g. “subject to the same 

economic terms”, would be helpful in ensuring that the scope of the position limits regime is 

sufficiently certain.   

It would also be preferable to limit contracts which are “valued on the basis of the same or 

equivalent commodity” to contracts which are “valued on the basis of the same commodity” 

only.  The addition of “equivalent” introduces an element of uncertainty. 

As a general point, the greater the certainty surrounding OTC derivative transactions which 

are caught by the scope of the new regime, the better.  MFA supports ESMA taking a 

pragmatic approach in this respect, and preferably including listed examples of OTC 

derivative transactions which could be classed as “economically equivalent” on the database 

which it is required to maintain under Article 57(10) of MiFID II.  We therefore agree with the 

inclusion of ESMA’s statement at Recital 10 to draft RTS 30 that:  

the relevant competent authority and ESMA will publish a list of commodity derivative 

contracts and the OTC commodity contracts that are economically equivalent to them 
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for the purposes of position limits. OTC commodity contracts that are not listed will 

not be considered in the calculation of the position limit. 

Drafting Suggestions: 

RTS 30 Article 3: 

An OTC commodity derivative contract shall be economically equivalent to a 

commodity derivative that is traded on a trading venue when it either: 

(a) explicitly refers to or is otherwise based upon subject to the same economic terms 

as a commodity derivative that is traded on a trading venue; or 

(b) is valued on the basis of the same or equivalent commodity of the same or 

equivalent grade that is deliverable at the same location, or another equivalent 

location so long as the other delivery location has similar economic characteristics, 

and is deliverable on the same date as that of a commodity derivative that is traded 

on a trading venue. 

 

<ESMA_QUESTION_CP_MIFID_204> 

Q205. Do you agree with the proposed draft RTS regarding the definition of same 
derivative contract? 

<ESMA_QUESTION_CP_MIFID_205> 

As long as the definition of “economically equivalent” is set appropriately, ESMA’s definition 

should not pose problems.  MFA agrees with the approach proposed in Article 7 of RTS 30, 

which would involve looking at the trading venue which has the largest volume of open 

interest in assessing which trading venue has the largest volume of trading.  The explicit 

recognition that Article 7 of the draft RTS applies where the same commodity derivative is 

traded on two or more trading venues “within the European Union” is also extremely helpful 

given that there was previously some concern that the term “jurisdiction” was not limited in 

any way in the Level 1 text, and that there was therefore the potential for Article 57(6) to 

apply to non-EU jurisdictions. 

 

<ESMA_QUESTION_CP_MIFID_205> 

Q206. Do you agree with the proposed draft RTS regarding the definition of significant 
volume for the purpose of article 57(6)? 

<ESMA_QUESTION_CP_MIFID_206> 

MFA agrees with ESMA’s proposal, which, as noted in the Consultation Paper, a majority of 

responses expressed support for during the previous consultation.  In particular, MFA 

supports ESMA’s explicit acknowledgement that the test applies only to contracts traded in 

EU Member States. 

 

<ESMA_QUESTION_CP_MIFID_206> 

Q207. Do you agree with the proposed draft RTS regarding the aggregation and 
netting of OTC and on-venue commodity derivatives? 
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<ESMA_QUESTION_CP_MIFID_207> 

Article 5 of draft RTS 30 provides that “where a person holds both long positions and short 

positions in a commodity derivative on trading venues and/or economically equivalent OTC 

commodity derivative contracts they shall be netted against each other in order to determine 

the net position of that person for those contracts”.  From this wording it is clear that positions 

taken in the same commodity derivative on one or more trading venues may be netted 

against one another, and that positions taken in OTC commodity derivative transactions 

which are economically equivalent to the relevant exchange traded contracts may also be 

netted.   

Although MFA agrees with ESMA’s approach of permitting netting/aggregation across 

exchange-traded and OTC derivative transactions, and across contracts which are traded on 

different exchanges, the current wording of the draft RTS is too restrictive in our view.  In 

particular, the current wording could be interpreted as prohibiting netting across exchange-

traded commodity derivatives with similar economic terms but (for example) slightly different 

maturities or different delivery locations.  Although under the current wording of RTS 30 OTC 

derivative contracts deliverable “at the same location, or another equivalent location” could 

be netted against exchange-traded contracts, there is not explicitly the same flexibility in 

relation to contracts traded on trading venues.  It is important that netting be permitted in 

such circumstances given that different delivery points may exist for the same commodity.   

In our view, the calculation of a market participant's position should therefore allow for netting 

on a portfolio basis for not only identical, but also correlated commodities across different 

commodity markets.  An example would be netting across UK natural gas and Dutch natural 

gas, or across WTI Crude Oil and Brent Crude Oil.   

Given the importance of commodity index contracts in hedging inflation risk, ESMA should 

also permit positions taken in such index contracts to be netted against positions taken in 

individual commodity derivative contracts used to hedge the exposure arising from a 

commodity index contract.   

We also note that ESMA’s initial proposals (as set out in the previous Discussion Paper) 

considered the possibility of permitting positions held in derivatives traded on third country 

trading venues to be netted with positions in derivatives traded on EU trading venues.  

However, ESMA has now decided to limit the ability to net positions to contracts traded on 

EU trading venues and contracts which are “economically equivalent” to contracts traded on 

EU trading venues.  MFA agrees that this approach is consistent with the important aim of 

limiting the scope of position limits to contracts which are traded on EU trading venues or 

which are economically equivalent thereto.  However, we also believe that a restrictive 

approach which does not permit netting across contracts traded in different jurisdictions may 

ignore the economic reality of market participants’ exposure as a whole.  In addition, allowing 

netting of positions on a worldwide basis would not necessarily have an evasive outcome 

given that third countries such as the US also have a system of position limits in place.  

Finally, as a related point, we stress that for other month limits, it will be vital to allow for 

netting between months.   

Drafting Suggestions: 
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RTS 30 Article 5: 

1. […] Where a person holds both long positions and short positions in a the same or 

closely correlated commodity derivatives on trading venues and/or economically 

equivalent OTC commodity derivative contracts they shall be netted against each 

other in order to determine the net position of that person for those contracts. 

 

<ESMA_QUESTION_CP_MIFID_207> 

Q208. Do you agree with the proposed draft RTS regarding the procedure for the 
application for exemption from the Article 57 position limits regime? 

<ESMA_QUESTION_CP_MIFID_208> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_208> 

Q209. Do you agree with the proposed draft RTS regarding the aggregation and 
netting of OTC and on-venue commodity derivatives? 

<ESMA_QUESTION_CP_MIFID_209> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_209>             

 

Q210. Do you agree with the reporting format for CoT reports? 

<ESMA_QUESTION_CP_MIFID_210> 

As noted in our response to the Discussion Paper, MFA would prefer the fields in the 

Commitment of Traders Report to be aligned with the Commitments of Traders data 

published under the CFTC regime, in order to promote international convergence.  However, 

we realise that ESMA is constrained to an extent by the Level 1 framework in this respect.  

We note that the exact boundaries between the different categories of entity are at present 

rather unclear, and may therefore benefit from further Q&A style guidance once the regime 

has been finalised. 

 

<ESMA_QUESTION_CP_MIFID_210> 

Q211. Do you agree with the reporting format for the daily Position Reports? 

<ESMA_QUESTION_CP_MIFID_211> 

For the “end client ID”, ESMA has mandated that an LEI code should be reported.  Given the 

impact of the EMIR reporting regime, which also requires LEI codes to be reported, this 

should not present an issue in relation to the majority of clients.  However, where an 

investment firm’s end client does not have an LEI code, it will be difficult for the firm to exert 

pressure on the client to obtain such a code given that there may be no direct contractual 

relationship.  Thus, we would prefer the inclusion of an option for a BIC or internal identifier 

to be used in place of an LEI code where no LEI is available. 

We note that ESMA has proposed that Alternative Instrument Identifier or “Aii” codes be used 

as product identifiers.  However, there is a concern that Aii codes alone may not cover the 
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full range of reportable transactions; as such, the ability to report other codes (such as ISINs) 

would also be helpful. 

We note that ESMA’s explanatory comments to the draft position reporting form state “the 

report shall be produced as at the close of the business day and submitted by 09.00 am local 

time on the next business day”.  In our view, firms should have the benefit of a T+1 deadline 

(in line with EMIR and MiFID transaction reports) to assimilate and report the relevant data.  

While we acknowledge that trading venues are required to submit position data to NCAs 

within a specific deadline, we consider that reporting positions to trading venues should be 

considered equivalent to submitting MiFID transaction reports to APAs, which would 

ordinarily be done on a T+1 basis.  Fragmenting reporting deadlines across different pieces 

of legislation for the same instruments will become extremely onerous for market participants 

attempting to collate, review and send the relevant information to the appropriate body.   

 

<ESMA_QUESTION_CP_MIFID_211> 

Q212. What other reporting arrangements should ESMA consider specifying to 
facilitate position reporting arrangements? 

<ESMA_QUESTION_CP_MIFID_212> 

MFA would support an explicit mechanism for delegated reporting (delegated either to the 

trading venue or to a counterparty where applicable).  Given that positions are to be reported 

on a gross rather than a net basis, such delegation should not pose a problem.    

MFA would also like to see confidentiality safeguards introduced to protect position data 

which is reported either to trading venues or to national competent authorities.  In our view, 

the professional secrecy obligation set out in Article 76 of the MiFID II Directive does not go 

far enough, given that it only mandates that no confidential information may be divulged 

other than in summary or aggregate form.  There are, for example, no specific references to 

data security in Article 76.  Data security is a particular concern in relation to data reported to 

trading venues, which may be more vulnerable to data breaches.  Clearly, any data leaks of 

a market participant’s positions could be enormously damaging in revealing that entity’s 

trading strategies and risk exposure to the market.  We would therefore like to see at the very 

least binding guidelines (i.e. “comply or explain” guidelines) on trading venues’ data security 

practices in this regard. 

 

<ESMA_QUESTION_CP_MIFID_212> 
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8. Market data reporting 

 

Q213. Which of the formats specified in paragraph 2 would pose you the most 
substantial implementation challenge from technical and compliance point of view for 
transaction and/or reference data reporting? Please explain. 

<ESMA_QUESTION_CP_MIFID_213> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_213> 

Q214. Do you anticipate any difficulties with the proposed definition for a transaction 
and execution? 

<ESMA_QUESTION_CP_MIFID_214> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_214> 

Q215. In your view, is there any other outcome or activity that should be excluded 
from the definition of transaction or execution? Please justify. 

<ESMA_QUESTION_CP_MIFID_215> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_215> 

Q216. Do you foresee any difficulties with the suggested approach? Please justify. 

<ESMA_QUESTION_CP_MIFID_216> 

MFA welcomes ESMA’s clarification in draft RTS 32 that a “transmitting” firm will include an 

asset manager placing an order with a third party when acting on a discretionary basis. This 

should ensure asset managers are able to make use of the Level 1 measures in Article 26(4) 

MiFIR II and the policy intention reflected in Recital 35 to exempt asset managers (that do 

not execute client orders but rather place them with a third party for execution) from the 

MiFID II transaction reporting obligations when the executing broker to which the order was 

transmitted reports the relevant transaction instead. 

“Complete and accurate” information 

However, MFA remains concerned with the proposal that a “transmitting” firm should have a 

regulatory obligation, when passing on an order to a “receiving” firm, to ensure that the 

information transmitted is “complete and accurate”. 

MFA believes this proposal would have the effect of placing the same obligation on the 

“transmitting” firm as the “receiving” firm would have for reporting the information (i.e. by 

holding the “transmitting” firm to the same regulatory standard as the “receiving” firm). In 

these circumstances (after having incurred the expense of redeveloping systems to meet this 

standard), it seems in practice unlikely that a “transmitting” firm would choose to transmit 

such information to the “receiving” firm rather than transaction report itself. 

As a consequence, by holding the “transmitting” firm to the same regulatory standard as a 

“receiving” firm for the information transmitted, MFA respectfully submits that this proposal 
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would appear to go beyond the Level 1 measure in Article 26(4) MiFIR II9 (which only refers 

to the necessity to include the required information) and is inconsistent with the policy intent 

reflected in Recital 35 MiFIR II10 (i.e. to avoid double reporting).  

Outsourcing 

 

MFA is concerned with the proposed requirements for investment firms which “outsource” 

their transaction reporting activities in Article 14(6) of draft RTS 32. This provision does not 

clearly distinguish between “transmitting” firms (e.g. portfolio managers) and “receiving firms” 

(e.g. firms that execute client orders) that have an obligation under MiFIR II to transaction 

report. MFA believes that this lack of clarity could result in a “transmitting” firm that is not 

required to transaction report because it transmits the relevant information to a receiving firm 

(e.g. under Article 26(4) MiFIR II) falling within scope of the proposed transaction reporting 

requirements for “outsourcing” firms. 

 

MFA respectfully submits that ESMA should ensure the final text of RTS 32 recognises that 

two relationships exist in the context of transaction reporting: that between an asset manager 

and the executing broker where “transmitting” occurs; and that between the broker and the 

Approved Reporting Mechanism (ARM) with which the transaction reporting occurs. 

 

Importance of data security 

 

MFA also notes that MiFID II will require commercially sensitive information to be included in 

transaction reports to national competent authorities, which if publicly exposed could be used 

to reverse engineer a firm’s proprietary trading strategies and algorithms. This includes 

information identifying individual algorithms utilised when deciding to trade and execute an 

order. A data breach in this context could lead to substantial economic loss, significant 

adverse effects on competition and possibly an infringement of intellectual property law. 

Given the increasing occurrence of cyber attacks, MFA reminds both national competent 

authorities and those involved in facilitating transaction reporting that they will need to take 

care to ensure data transmitted to them remains secure. Along these lines, MFA respectfully 

submits that ESMA should take this opportunity to clarify the importance of data security in 

the recitals to RTS 32. 

Drafting Suggestions: 

Draft RTS 32, to insert following Recital 24: 

“(25) Data security is critical to the integrity of transaction reporting. There is evidence 

of a tendency towards increasingly dangerous and recurrent large-scale attacks 

                                                
9
 Article 26(4), Regulation (EU) No 600/2014 (“Investment firms which transmit orders shall include in the transmission of that 

order all the details as specified in paragraphs 1 and 3. ...”). 

10
 Recital 35, Regulation (EU) No 600/2014 (“Double reporting of the same information should be avoided. Reports submitted to 

trade repositories registered or recognised in accordance with Regulation (EU) No 648/2012 for the relevant financial 
instruments which contain all the required information for transaction reporting purposes should not need to be reported to 
competent authorities, but should be transmitted to them by the trade repositories. Regulation (EU) No 648/2012 should be 
amended to that effect”). 
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conducted against information systems. As a result, Competent Authorities and those 

third parties involved in facilitating transaction reporting (such as firms that receive 

and report orders transmitted to them by another firm and Approved Reporting 

Mechanisms responsible for submitting transaction reports to Competent Authorities) 

should take care to ensure the data they receive for transaction reporting purposes is 

transmitted, received and stored on a secure basis and that such persons ensure 

they have effective controls in place to guard against cyber attacks.” 

Draft RTS 32, Article 4(1)(a): 

“... This shall include complete and accurate details of: ...”  

Draft RTS 32, Article 14(6): 

“Where an investment firm that is required to submit a transaction report under this 

Regulation has outsourced submission of its transaction reports to a third party, either 

directly to an ARM or trading venue or to another investment firm that in turn outsources 

submission to an ARM, the investment firm that has outsourced the submission of its reports 

shall ...  retain responsibility for the timeliness, completeness and accuracy of its transaction 

reports and shall ensure that it has the arrangements set out above to ensure that its 

reporting is accurate and complete.” 

 

<ESMA_QUESTION_CP_MIFID_216> 

Q217. Do you agree with ESMA’s proposed approach to simplify transaction 
reporting? Please provide details of your reasons.  

<ESMA_QUESTION_CP_MIFID_217> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_217> 

Q218. We invite your comments on the proposed fields and population of the fields. 
Please provide specific references to the fields which you are discussing in your 
response. 

<ESMA_QUESTION_CP_MIFID_218> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_218> 

Q219. Do you agree with the proposed approach to flag trading capacities? 

<ESMA_QUESTION_CP_MIFID_219> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_219> 

Q220. Do you foresee any problem with identifying the specific waiver(s) under which 
the trade took place in a transaction report? If so, please provide details 

<ESMA_QUESTION_CP_MIFID_220> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_220> 

Q221. Do you agree with ESMA’s approach for deciding whether financial instruments 
based on baskets or indices are reportable? 
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<ESMA_QUESTION_CP_MIFID_221> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_221> 

Q222. Do you agree with the proposed standards for identifying these instruments in 
the transaction reports? 

<ESMA_QUESTION_CP_MIFID_222> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_222> 

Q223. Do you foresee any difficulties applying the criteria to determine whether a 
branch is responsible for the specified activity? If so, do you have any alternative 
proposals? 

<ESMA_QUESTION_CP_MIFID_223> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_223> 

Q224. Do you anticipate any significant difficulties related to the implementation of LEI 
validation? 

<ESMA_QUESTION_CP_MIFID_224> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_224> 

Q225. Do you foresee any difficulties with the proposed requirements? Please 
elaborate. 

<ESMA_QUESTION_CP_MIFID_225> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_225> 

Q226. Are there any cases other than the AGGREGATED scenario where the client ID 
information could not be submitted to the trading venue operator at the time of order 
submission? If yes, please elaborate. 

<ESMA_QUESTION_CP_MIFID_226> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_226> 

Q227. Do you agree with the proposed approach to flag liquidity provision activity?  

<ESMA_QUESTION_CP_MIFID_227> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_227> 

Q228. Do you foresee any difficulties with the proposed differentiation between 
electronic trading venues and voice trading venues for the purposes of time 
stamping? Do you believe that other criteria should be considered as a basis for 
differentiating between trading venues?  

<ESMA_QUESTION_CP_MIFID_228> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_228> 

Q229. Is the approach taken, particularly in relation to maintaining prices of implied 
orders, in line with industry practice? Please describe any differences?  
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<ESMA_QUESTION_CP_MIFID_229> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_229> 

Q230. Do you agree on the proposed content and format for records of orders to be 
maintained proposed in this Consultation Paper? Please elaborate. 

<ESMA_QUESTION_CP_MIFID_230> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_230> 

Q231. In your view, are there additional key pieces of information that an investment 
firm that engages in a high-frequency algorithmic trading technique has to maintain to 
comply with its record-keeping obligations under Article 17 of MiFID II? Please 
elaborate. 

<ESMA_QUESTION_CP_MIFID_231> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_231> 

Q232. Do you agree with the proposed record-keeping period of five years? 

<ESMA_QUESTION_CP_MIFID_232> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_232> 

Q233. Do you agree with the proposed criteria for calibrating the level of accuracy 
required for the purpose of clock synchronisation? Please elaborate. 

<ESMA_QUESTION_CP_MIFID_233> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_233> 

Q234. Do you foresee any difficulties related to the requirement for members or 
participants of trading venues to ensure that they synchronise their clocks in a timely 
manner according to the same time accuracy applied by their trading venue? Please 
elaborate and suggest alternative criteria to ensure the timely synchronisation of 
members or participants clocks to the accuracy applied by their trading venue as well 
as a possible calibration of the requirement for investment firms operating at a high 
latency. 

<ESMA_QUESTION_CP_MIFID_234> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_234> 

Q235. Do you agree with the proposed list of instrument reference data fields and 
population of the fields? Please provide specific references to the fields which you are 
discussing in your response. 

<ESMA_QUESTION_CP_MIFID_235> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_235> 

Q236. Do you agree with ESMA‘s proposal to submit a single instrument reference 
data full file once per day? Please explain. 
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<ESMA_QUESTION_CP_MIFID_236> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_236> 

Q237. Do you agree that, where a specified list as defined in Article 2 [RTS on 
reference data] is not available for a given trading venue, instrument reference data is 
submitted when the first quote/order is placed or the first trade occurs on that venue? 
Please explain.  

<ESMA_QUESTION_CP_MIFID_237> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_237> 

Q238. Do you agree with ESMA proposed approach to the use of instrument code 
types? If not, please elaborate on the possible alternative solutions for identification 
of new financial instruments. 

<ESMA_QUESTION_CP_MIFID_238> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_238> 
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9. Post-trading issues 

 

Q239. What are your views on the pre-check to be performed by trading venues for 
orders related to derivative transactions subject to the clearing obligation and the 
proposed time frame?  

<ESMA_QUESTION_CP_MIFID_239> 

General views on STP proposals 

MFA broadly supports the framework for STP which ESMA has proposed in the STP RTS.  

As noted in our response to ESMA’s original proposals, set out in its Discussion Paper on 

MiFID II/MiFIR dated 22 May 2014 (the “DP”), we believe that these systems and 

procedures will (i) reduce systemic risk; (ii) promote competition amongst clearing members 

(“CMs”); (iii) promote competition amongst derivative dealers; (iv) increase market depth and 

liquidity; (v) narrow bid-ask spreads; (vi) improve access to best execution; and (vii) benefit 

the real economy.  Ultimately, we are of the view that these arrangements will lead to the 

development of more secure and efficient European derivatives markets. 

Please note that throughout our responses to Questions 239 to 243, our comments focus on 

cleared OTC derivative contracts only.  In our view, STP processes need not be mandated to 

apply to exchange-traded derivatives, on the basis that the exchange-traded derivatives 

markets already operate with STP. 

Scope of derivatives subject to mandate for pre-execution checks 

MFA strongly supports ESMA’s proposal to mandate pre-execution credit checks for certain 

derivative contracts executed on trading venues.  Pre-execution credit checks considerably 

reduce delays in the submission and acceptance process and thereby increase clearing 

certainty and promote market efficiency.  However, MFA is concerned that Article 3 of the 

STP RTS applies only to derivative contracts which are subject to a mandatory clearing 

obligation under Article 29(1) of MiFIR or Article 4 of EMIR, and which are executed on a 

trading venue.  In our view, pre-execution credit checks should apply to all cleared OTC 

derivative contracts executed on a trading venue, and not just derivative contracts which are 

subject to a clearing mandate.  Extending Article 3 in this way would ensure that the benefits 

of reduced delays and increased clearing certainty would apply to all cleared OTC derivative 

contracts executed on trading venues and would prevent the market being artificially split 

between mandatorily and voluntarily cleared OTC derivative contracts.   

Such an approach would also be consistent with (i) Article 29(2) of MiFIR, which requires 

CCPs, trading venues and CMs to have STP procedures in place with respect to “cleared 

derivatives”, which is defined to include both mandatorily and voluntarily cleared derivatives; 

and (ii) Recital (3) of the STP RTS which is not limited to mandatorily cleared transactions, 

as set out below: 

 It is more efficient for the market to determine whether a difficulty could occur in the 

post-trading process, at an early stage, and preferably before the transaction is 
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entered into.  Therefore, when the derivative transaction is entered into on a trading 

venue, the trading venue should get the clearing member limits for the clients and 

check them against the orders. 

As we also note below in our responses to Questions 240, 241 and 243, MFA is of the view 

that throughout the STP RTS, arrangements (including pre-execution credit checks) and 

deadlines which are applicable to derivative contracts which are mandatorily cleared and 

executed on a trading venue should be extended to all cleared OTC derivative contracts 

which are executed on a trading venue.  There is nothing to prevent such extension, either 

as a matter of policy or current market infrastructure.  The key is that the parties agree to use 

a trading venue and they will do so in the knowledge that STP will apply to the trade. 

“Push”, “ping” and “hub” approaches 

 

The draft STP RTS appear to mandate a “push” approach to CM credit checks, whereby the 

CM sends or “pushes” its limits to the trading venue, which then carries out the required 

checks.  Although MFA supports this arrangement, we nevertheless note that there are other 

means of carrying out pre-execution credit checks which are available in the market and 

occur in near real-time and which, if carried out correctly, should also be adequate in order to 

facilitate STP.  In particular, we wish to note the following two alternative models to ESMA: 

 

 Ping: The trading venue “pings”, or sends a message to, the CM asking it to check 

client orders. 

 

 Hub: A credit limit “hub” replaces direct communications between the CM and the 

trading venue and either (i) sends limits to the trading venue on behalf of the CM; or 

(ii) receives messages from the trading venue asking the CM to check client orders.   

 

Although MFA agrees with ESMA that the “push” approach is the preferable means of 

facilitating pre-execution credit checks, we believe that it is unduly prescriptive to limit the 

arrangement by which pre-execution checks must take place to the “push” approach, when 

there are other means available in the market.  We note that in the U.S., all three methods 

described above are contemplated by the CFTC and we encourage ESMA to benefit from 

the experience in implementing STP gained in the U.S. markets when determining the best 

means by which to mandate STP in Europe. 

 

Deadlines for pre-execution credit checks 

 

MFA considers that a 60-second (for electronically executed transactions) or 10-minute (for 

non-electronically executed transactions) deadline for pre-execution checks is unacceptably 

long and would expose market participants to the risk that prices move between the entry of 

an order and its execution.  Indeed, pre-execution credit checks are carried out within much 

shorter time-frames in the U.S. and accordingly many market participants are already 

operating within a far shorter timeframe.  On swap execution facilities today, pre-execution 

credit checks generally occur in less than one second, and in a matter of a few seconds at 

most. 

 



 
 
 

101 

Although we believe that participants in the European cleared OTC derivatives markets will 

not tolerate a 60 second or 10 minute timeframe for carrying out pre-execution credit checks, 

and that commercial pressure will thus result in much shorter timeframes being adopted, we 

think it would be preferable for ESMA to require pre-execution credit checks to be carried out 

on a real time basis, irrespective of whether the transaction is executed electronically or not. 

Alternatively, ESMA should require that the credit checks are conducted within one second 

for electronically executed transactions and within one minute for non-electronically executed 

transactions. 

 

The AQATP Standard 

 

MFA considers that it is important for the STP RTS to recognise that the overall requirement 

that a task should be completed “as quickly as technologically practicable” (the “AQATP 

Standard”) should mean that any deadlines set by ESMA in the STP RTS should (i) be 

regarded as “outer boundaries” and (ii) be expected to reduce over time together with 

advances in technology.  ESMA has not acknowledged this point in the draft STP RTS and 

we are concerned that without an express recognition by ESMA to this effect, CCPs, trading 

venues and clearing members may simply take the maximum time permitted under the STP 

RTS in order to complete a task.  Such behaviour may lead to an unfortunate outcome 

arising where, even though technology is readily available to improve the time taken for 

processing, market participants will continue to rely upon the set deadlines. 

 

Accordingly, we suggest that all deadlines in the STP RTS should be amended to include a 

reference to the AQATP Standard, consistent with the Level 1 text.  For example, we suggest 

that Article 4 should be redrafted as follows: 

 

1. For transactions referred to in Article 2 executed electronically on a trading 

venue, the trading venue shall send the information related to the transaction 

to the CCP as quickly as technologically practicable using automated systems 

and in any event within 10 seconds from the execution of the transaction. 

 

2. For transactions referred to in Article 2 that are not executed electronically on 

a trading venue, the trading venue shall send the information related to the 

transaction to the CCP as quickly as technologically practicable using 

automated systems and in any event within 10 minutes from the execution of 

the transaction. 

 

3. The CCP shall accept or reject the clearing of a transaction referred to in 

paragraphs 1 or 2 as quickly as technologically practicable using automated 

systems and in any event within 10 seconds following the receipt of the 

transmission from the trading venue and inform the clearing member and the 

trading venue on a real time basis. 

 

We also propose that ESMA includes a new recital in the STP RTS, in which ESMA 

acknowledges that the requirement to complete a task “as quickly as technologically 

practicable” may require such task to be completed more quickly than within the deadlines 

set in the STP RTS (which reflect technology as at the date of publication of the STP RTS 
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and so may become out of date), notwithstanding the fact that ESMA may not have issued 

updated STP RTS. 

 

 

<ESMA_QUESTION_CP_MIFID_239> 

Q240. What are your views on the categories of transactions and the proposed 
timeframe for submitting executed transactions to the CCP?  

<ESMA_QUESTION_CP_MIFID_240> 

Deadlines for submitting executed transactions to the CCP 

 

MFA strongly supports ESMA’s proposed timeframes for submitting executed transactions to 

a CCP.  In particular, we support the 10-second period proposed by ESMA in Article 4(1) of 

the STP RTS for cleared OTC derivative contracts electronically executed on a trading 

venue, and the 30-minute period proposed by ESMA in Article 5(1) of the STP RTS for 

bilaterally executed cleared OTC derivative contracts.  We believe that these deadlines will 

make a significant contribution towards reducing the execution-to-clearing timeframe and 

eliminating the window of counterparty credit risk between execution and clearing. 

 

However, MFA is concerned that the 10-minute period proposed by ESMA in Article 4(2) of 

the STP RTS for non-electronically executed cleared OTC derivative contracts that are 

executed on a trading venue is too long and will permit the unnecessary intervention of 

“middleware” or post-execution manual affirmation processes.  We therefore urge ESMA to 

reduce this timeframe, so as to prevent such an outcome, given that such processes cause 

unwarranted delays and threaten STP.  In our view, there is no need for such processes 

where a transaction is executed on a trading venue, given that the transaction will already 

have been subject to a pre-execution credit check and any post-trade affirmation processes 

should be automated. 

 

With regard to timeframes, please note our response to Question 239 above and our 

reference to the AQATP Standard.  We believe that the AQATP Standard should also be 

expressed to apply to the deadlines set out in Articles 4(1), 4(2) and 5(1) of the STP RTS. 

 

Finally, we propose the following minor drafting change to Article 4(1) in order to clarify the 

requisite timing: 

 

For transactions referred to in Article 2 executed electronically on a trading venue, the 

trading venue shall send the information related to the transaction to the CCP within 

10 seconds from the execution of the transaction. 

Scope of derivatives subject to mandated timeframes for submitting executed transactions to 

a CCP 

We note that the timeframes proposed by ESMA in Articles 4(1), 4(2) and 5(1) of the draft 

STP RTS only apply to derivative contracts which are subject to mandatory clearing under 

EMIR or MiFIR.  In our view, this limitation unnecessarily narrows the scope of the provisions 

of the STP RTS which mandate timeframes for submitting derivative contracts to a CCP.  In 

particular: 
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 Cleared OTC derivative contracts executed on a trading venue: In our view, there is 

no reason to treat cleared OTC derivative contracts executed on a trading venue 

differently depending on whether they are subject to mandatory clearing or not.  Such 

an approach would create an artificial divide between cleared OTC transactions 

executed on a trading venue on the basis of whether they are subject to mandatory 

clearing or not.  In our view, all cleared OTC derivatives executed on a trading venue 

should be subject to the deadlines in the draft STP RTS. 

 

 Bilaterally executed cleared OTC derivative contracts: Where counterparties 

voluntarily enter into a bilateral OTC derivative contract which they intend to submit to 

a CCP for clearing, in our view, such a contract should be subject to the same 

submission deadlines which apply to bilateral OTC derivative contracts which are 

subject to mandatory clearing.  We do not see any justification for permitting such 

contracts a longer submission period, which could expose them to greater 

uncertainties and a longer period of counterparty credit risk than similar contracts 

which are mandatorily cleared.  The intent to clear an OTC derivative contract or not 

to clear such contract is a material economic term of the contract, and is thus known 

by the transacting counterparties prior to execution.  If STP were to apply, the 

counterparties, when agreeing to enter into a cleared OTC derivative transaction, 

would be aware that STP applied to such transaction and would transact on that 

basis.  Such OTC derivative contracts should be distinguished from OTC derivative 

contracts originally executed without an intent to clear, which parties voluntarily 

decide to clear at a later date following execution.  MFA agrees with ESMA that the 

latter category of voluntarily cleared OTC derivative contracts should not be subject to 

submission deadlines. 

 

Given that, under Article 29 of MiFIR, STP processes are required in respect of all “cleared 

derivatives” (i.e., both derivatives which are subject to a clearing obligation and derivatives 

which are otherwise agreed by the parties to be cleared), we consider it is appropriate for 

submission deadlines also to apply to voluntarily cleared OTC derivative contracts. 

 

Frontloaded Derivative Contracts 

 

OTC derivative contracts which are subject to EMIR’s frontloading obligation should be 

exempted from the STP RTS.  As the STP RTS are presently drafted, such transactions 

would be treated as mandatorily cleared transactions and would be subject to submission 

(and other) deadlines which are not appropriate in the context of such transactions. 

 

<ESMA_QUESTION_CP_MIFID_240> 

Q241. What are your views on the proposal that the clearing member should receive 
the information related to the bilateral derivative contracts submitted for clearing and 
the timeframe?  

<ESMA_QUESTION_CP_MIFID_241> 

Deadlines for CM credit checks 
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MFA strongly supports ESMA’s proposed 60-second deadline for CMs accepting or rejecting 

bilaterally executed derivative contracts for clearing; this deadline is in accordance with our 

response to the DP.  However, upon review of the draft STP RTS, we have two concerns 

with the way in which this deadline applies, which we explain below. 

Firstly, the 60-second deadline applies to (i) bilaterally executed derivative contracts which 

are subject to mandatory clearing (Article 5(2)); and (ii) voluntarily cleared derivative 

contracts (Article 6(1)).  Accordingly, by virtue of (ii), this deadline would apply to derivative 

contracts which are executed on a trading venue but which are not subject to mandatory 

clearing.  We do not consider that a “last look” by the CM is appropriate in these 

circumstances.  Instead, a better approach, as described in our response to Question 239 

above, would be to submit all cleared OTC derivative contracts which are executed on 

trading venues to mandatory pre-execution credit checks under Article 3 of the STP RTS.  

Such contracts could then be exempted from the CM checks described in Article 6(1). 

Secondly, please note our response to Question 239 above and our reference to the AQATP 

Standard.  We believe that the AQATP Standard also should be expressed to apply to the 

deadlines set out in Article 5(2) of the STP RTS. 

Methods for carrying out CM credit checks 

The draft STP RTS envisage that once the CCP receives the information relating to the 

relevant derivative contract, the CCP will send the derivative contract to the CM, which will 

then carry out its credit check.  In other words, the CM credit check takes place after the 

relevant transaction has been submitted to the CCP.  Although MFA believes that this 

method of carrying out CM credit checks is acceptable, we note that there are multiple 

potentially viable workflows in this regard, and ESMA should retain sufficient flexibility in the 

STP RTS to permit a different workflow which might further reduce the execution-to-clearing 

timeframe and improve STP. 

We noted the following alternative workflows in our response to the DP:  

 the CM posts its limits to the CCP and the CCP carries out the credit check; or 

 the relevant matching/affirmation platform facilitates the credit check prior to 

submission to the CCP. 

Either of the above methodologies would result in the CM credit checks taking place at an 

earlier stage in the execution-to-clearing process.  We recognise that the procedure 

proposed by ESMA in the draft STP RTS is currently the most prevalent means of carrying 

out CM credit checks for bilaterally executed transactions and therefore we agree with ESMA 

that it is appropriate to permit this workflow.  However, we believe that it would also be 

appropriate for ESMA to permit alternative workflows which may, if permitted, become more 

prevalent over time and, if so, would improve STP.  We consider that any of the workflows 

which we have described are acceptable, provided the credit check is carried out in 

accordance with the AQATP Standard. 
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<ESMA_QUESTION_CP_MIFID_241> 

Q242. What are your views on having a common timeframe for all categories of 
derivative transactions? Do you agree with the proposed timeframe?  

<ESMA_QUESTION_CP_MIFID_242> 

Deadlines for CCP acceptance/rejection 

 

MFA strongly supports ESMA’s proposed 10-second deadline within which a CCP is required 

to accept or reject cleared OTC derivative contracts for clearing, as this deadline is in 

accordance with our response to the DP.  In this regard, please note again our response to 

Question 239 above and our reference to the AQATP Standard.  We believe that the AQATP 

Standard should also be expressed to apply to the deadlines set out in Articles 4(3), 5(3) and 

6(2) of the STP RTS. 

Additional flexibility 

As noted in our responses to Questions 239 and 241 above, we consider that (i) pre-

execution credit checks should be mandated for all cleared OTC derivative contracts which 

are executed on a trading venue; and (ii) the STP RTS should be sufficiently flexible to 

contemplate multiple potential workflows in the context of CM credit checks for bilaterally 

executed cleared OTC derivative contracts. 

Accordingly, with regard to (i), we suggest that Article 6(2) is amended to delete references 

to a trading venue.  With regard to (ii), we suggest that Article 5(3) is amended to reflect the 

fact that the CCP acceptance/rejection will not necessarily follow the CM credit check if such 

credit check occurs at an earlier stage in the execution to clearing process. 

Notification to Counterparties 

In the context of transactions executed on a trading venue, there is no requirement in Articles 

4(3) or 6(2) of the STP RTS for trading venues to inform the counterparties when a 

transaction has been accepted or rejected by a CCP; although we note that the draft RTS 

imposes an obligation on the CCP to inform the relevant clearing member and trading venue 

of its acceptance or rejection. In contrast, in the context of bilaterally executed transactions, 

under Articles 5(3) or 6(2), the CCP is required to inform the relevant clearing member and 

the counterparties of its acceptance or rejection. 

We believe that it is appropriate for the STP RTS to require trading venues to inform 

counterparties of the acceptance or rejection of transactions for clearing by the CCP.  

Accordingly, we suggest the amendments below to Article 4(3) and Article 6(2) for internal 

consistency. Please note that our suggested amendments also incorporate our comments 

referred to in our response to Question 239 in relation to the AQATP Standard. 

Article 4(3): 

 The CCP shall accept or reject the clearing of a transaction referred to in paragraphs 

1 or 2 as quickly as technologically practicable using automated systems and in any 
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event within 10 seconds following the receipt of the transmission from the trading 

venue and inform the clearing member and the trading venue on a real time basis.  

The trading venue shall then inform the counterparties of the acceptance or rejection 

of the transaction on a real time basis. 

Article 6(2): 

The CCP shall accept or reject clearing of a transaction as quickly as technologically 

practicable using automated systems and in any event within 10 seconds following 

the receipt of the clearing member’s acceptance and inform the clearing member and 

the trading venue (in the case of a transaction executed on a trading venue) or the 

clearing member and the counterparties (in the case of a bilaterally executed 

transaction) on a real time basis. Upon receipt of such information from the CCP, the 

trading venue shall then inform the counterparties of the acceptance or rejection of 

the transaction on a real time basis. 

 

<ESMA_QUESTION_CP_MIFID_242> 

Q243. What are your views on the proposed treatment of rejected transactions?  

<ESMA_QUESTION_CP_MIFID_243> 

Derivative contracts which are executed on a trading venue 

MFA broadly welcomes the approach taken by ESMA with respect to the treatment of 

rejected transactions.  In particular, we strongly support ESMA’s proposal that derivative 

contracts which are executed on a trading venue and which are subject to mandatory 

clearing should be void if rejected for clearing by a CCP.  This approach accords with the 

proposals which we made in response to the DP.  

However, we are concerned that Article 7(1) of the draft STP RTS is limited to transactions 

executed on a trading venue which are subject to a clearing mandate.  In our view, all 

cleared OTC derivative contracts which are executed on a trading venue should be void if 

rejected for clearing by a CCP.  This outcome would be consistent with the CFTC’s 

approach. 

In our view, the inclusion of Article 7(2) in the draft STP RTS creates an unnecessary and 

artificial distinction between derivative contracts which are executed on a trading venue, 

depending on whether they are subject to a clearing mandate or not.  In particular, we find it 

difficult to conceive of the circumstances in which Article 7(2)(b) could apply, given that we 

believe it is unlikely that a transaction which is executed on a trading venue would be 

submitted for clearing by the counterparties instead of by the trading venue.  In addition, 

Article 7(2)(b) provides that “the agreement” between the counterparties will govern the 

treatment of a transaction following its rejection by a CCP.  We are strongly opposed to the 

use of execution agreements in any circumstances where a derivative contract is executed 

on a trading venue.  Such agreements necessarily inhibit all-to-all trading, as it is not feasible 

to expect every market participant to have such an agreement in place with each other 

market participant. 
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Accordingly, we propose that Article 7(1) is expanded to cover all cleared OTC derivative 

contracts which are executed on a trading venue, and that Article 7(2) is deleted. 

Finally, we suggest amending Article 7(1) in order to clarify its clear intent, namely that when 

a cleared OTC derivative contract is void, neither party should be required to pay breakage 

costs with respect to such contract.  We believe that this outcome needs to be more clearly 

specified. 

We therefore suggest an amended Article 7(1) as follows: 

Where a derivative contract referred to in Section 1 is concluded on a trading venue 

and is rejected by the CCP, the trading venue shall void such contract and neither 

party shall have any further obligations or liabilities with respect to such derivative 

contract.   

We also propose an amended Recital (9) as follows: 

As the processing of a derivative transaction subject to the clearing obligation concluded 

electronically on a trading venue is very short, there should be no or extremely limited 

damage suffered by the counterparties whose transactions are rejected by a CCP and 

therefore the transactions should be considered void. As the timeframe is longer for other 

bilaterally executed derivative contracts, the parties should know in advance how the 

transaction will be treated by agreeing such treatment in advance in a bilateral agreement.  

Resubmission 

As noted in our response to the DP, MFA supports a limited resubmission right for cleared 

OTC derivative contracts which are executed on a trading venue, where the rejection is due 

to an operational or mechanical reason.  In our view, such resubmission right is intended to 

mitigate the impact of a void ab initio regime on technical failures which can quickly be 

addressed and remedied by the counterparties.  Although we support the concept of a 

resubmission right, we have a number of concerns with the current drafting of Article 7(4) of 

the draft STP RTS, which we explain briefly below. 

 The resubmission right should be limited to derivative contracts which are executed 

on a trading venue only, on the basis that these contracts will be voided if rejected.  In 

the context of bilaterally executed cleared OTC derivative contracts, the treatment of 

rejected transactions should be addressed in the relevant execution agreement. 

 In our view, the phrase “technical problem” is too vague and the STP RTS should be 

clarified to provide that a resubmission right should only exist in respect of 

transactions which are rejected for “clerical, operational or technological difficulties”. 

 The STP RTS should be clarified to provide that the “resubmission” relates to the 

submission of a new OTC derivative contract on identical terms to the original OTC 

derivative contract.  The original OTC derivative contract will have been voided on 

rejection pursuant to Article 7(1) and therefore, as a legal matter, it no longer exists. 
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 The resubmission should only be permitted where the parties mutually consent.  This 

may be implicit in the current draft of Article 7(4) but ESMA may wish to make this 

more explicit. 

 The timing prescribed for such resubmission in the draft STP RTS (10 seconds from 

the previous submission) seems unduly short and it is difficult to see how it would be 

possible to correct any technological errors during this period.  We suggest that the 

timeframe is increased to 30 minutes from the previous submission. 

On the basis of the comments set out above, we respectfully request that ESMA redrafts 

Article 7(4) as follows: 

Without prejudice to paragraphs 1 to 3, where a transaction concluded on a trading 

venue is rejected by the CCP, when the rejection is due to a clerical, operational or 

technological problem, the a new transaction on the same terms as the rejected 

transaction could be executed and resubmitted for clearing once within 30 minutes 10 

seconds from the previous submission, provided the counterparties agree mutually 

acceptable terms. If the new transaction is also rejected by the CCP, then such 

transaction shall be void, in accordance with Article 7(1), and the parties shall not be 

permitted further resubmission rights with respect to such transaction. 

 

<ESMA_QUESTION_CP_MIFID_243> 

Q244. Do you agree with the proposed draft RTS? Do you believe it addresses the 
stakeholders concerns on the lack of indirect clearing services offering? If not, please 
provide detailed explanations on the reasons why a particular provision would limit 
such a development as well as possible alternatives. 

<ESMA_QUESTION_CP_MIFID_244> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_244> 

Q245. Do you believe that a gross omnibus account segregation, according to which 
the clearing member is required to record the collateral value of the assets, rather than 
the assets held for the benefit of indirect clients, achieves together with other 
requirements included in the draft RTS a protection of equivalent effect to the indirect 
clients as the one envisaged for clients under EMIR? 

<ESMA_QUESTION_CP_MIFID_245> 

TYPE YOUR TEXT HERE 

<ESMA_QUESTION_CP_MIFID_245> 
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