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  Pursuant to Federal Rule of Appellate Procedure 29(b), the Managed 

Funds Association respectfully moves this Court for leave to file the accompanying 

Brief as Amicus Curiae.  In support of this motion, the Managed Funds 

Association states as follows:    

I. STATEMENT OF INTEREST 

The Managed Funds Association (“MFA” or “Amicus”) represents the 

global alternative investment industry and its investors by advocating for sound 

industry practices and public policies — including practices and policies in the 

bankruptcy courts and under the Bankruptcy Code — that foster efficient, 

transparent, and fair capital markets.  MFA, based in Washington, DC, is an 

advocacy, education, and communications organization established to enable 

hedge fund and managed futures firms in the alternative investment industry to 

participate in public policy discourse, share best practices, and communicate the 

industry’s contributions to the global economy.  MFA members help their 

investors — including pension plans, university endowments, charitable 

organizations, qualified individuals and other institutional investors — diversify 

their investments, manage risk, and generate attractive returns.  MFA has 

cultivated a global membership and actively engages with regulators and policy 

makers in Asia, Europe, the Americas and Australia.  Importantly, numerous MFA 

members are active participants in the financial markets that allocate capital to 
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companies in distress or in bankruptcy, and often find themselves in the position of 

creditors and customers holding significant amounts of debt in bankruptcy cases.  

Of the 20 largest U.S.-based hedge funds, with at least $15 billion in assets under 

management, 17 are MFA members.  Overall, MFA’s many members had, as of 

July 1, 2012, approximately $879 billion in assets under management. 

 MFA’s interest in this case lies in its desire to ensure that participants in the 

global capital markets can continue to rely upon the well-known legal principles 

and procedures that govern the increasingly-important Section 363 judicial asset 

sale process.  If courts or sale parties are permitted to engage in ad hoc deviations 

from those principles — including the principle that customers, creditors and other 

participants in the capital markets can rely upon an order issued by a bankruptcy 

court approving an asset sale based upon the parties’ public representations on the 

record — substantial uncertainty and confusion will be introduced into the process, 

with detrimental effects on the capital markets.   

 The instant appeal presents just those concerns.  In particular, MFA is 

concerned that the approach adopted by the District Court in this case marks a 

significant departure from the fundamental principles of notice, transparency, 

reliability and integrity that traditionally have governed the judicial asset sale 

process.  These principles are relied upon not only by the customers and creditors 

of a debtor, but also by broader secondary investors in the capital markets, who 
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allocate substantial capital and make risk allocation decisions based upon the 

information disclosed at these public asset sales.  MFA is concerned that the 

District Court decision, if allowed to stand, will introduce substantial confusion 

and uncertainty into the capital markets, which rely upon the transparency and 

finality of Section 363 asset sales.  MFA respectfully submits that an amicus brief 

addressing the fundamental principles upon which the Section 363 sale procedure 

depends from the perspective of investors in the capital markets will be of aid to 

the Court as it considers this appeal.  

II. THE PROPOSED AMICUS CURIAE BRIEF 
IS DESIRABLE AND RELEVANT 

 
 This Court may grant leave to proposed amici to file an amicus curiae brief 

pursuant to Rule 29 of the Federal Rules of Appellate Procedure.  See Fed. R. App. 

P. 29(a).  The rule directs a party requesting leave to state its “interest,” and “the 

reason why an amicus brief is desirable and why the matters asserted are relevant 

to the disposition of the case.”  Fed. R. App. P. 29(b).  Leave to file an amicus 

curiae brief may be freely granted.  See Neonatology Assocs., P.A. v. Comm’r, 

293 F.3d 128, 133 (3d Cir. 2002) (Alito, J.) (“[O]ur court would be well advised to 

grant motions for leave to file amicus briefs unless it is obvious that the proposed 

briefs do not meet Rule 29’s criteria as broadly interpreted.  I believe that this is 

consistent with the predominant practice in the courts of appeals.”).  This is true 

because, as then Judge Alito noted, amicus briefs can help “explain the impact a 
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potential holding might have on an industry or other group.”  Id. at 132. (citation 

omitted). 

 As detailed above, MFA, through its numerous members, possesses deep 

institutional knowledge of the global capital markets and the bankruptcy and 

distressed markets, and is therefore in a unique position to comment on the ways in 

which participants in those markets rely upon the principles that govern the Section 

363 judicial asset sale process.  Notably, MFA has been granted leave to file 

amicus briefs in a variety of cases involving matters of law and policy that impact 

its membership and other market participants, in this Court and elsewhere.  See, 

e.g., RadLAX Gateway Hotel, LLC v. Amalgamated Bank, 132 S. Ct. 2065 

(2012); CSX Corp. v. Children’s Inv. Fund Mgmt (UK) LLP, 654 F.3d 276 (2d 

Cir. 2011); Hunter v. Fed. Energy Regulatory Comm’n, 403 Fed. Appx. 525 (D.C. 

Cir. 2010); Fed. Trade Comm’n v. Ken Roberts Co., 276 F.3d 583 (D.C. Cir. 

2001); CompuCredit Holdings Corp. v. Akanthos Capital Mgmt., LLC, 661 F.3d 

1312 (2011), opinion vacated by, 677 F.3d 1042 (11th Cir. 2012).  

MFA respectfully submits that its participation in this case would provide 

the Court with a broad perspective on the importance to the global capital markets 

of maintaining the fundamental principles of notice, integrity and finality upon 

which the Section 363 sale procedure depends, and would grant the Court insight 

on the far-reaching implications of its decision as it relates to market participants. 
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III. CONCLUSION 

 
 In view of the foregoing, MFA respectfully requests permission to file the 

proposed Amicus Curiae brief.   

 

Dated:  New York, New York 
             September 27, 2012 

Respectfully submitted, 

BROWN RUDNICK LLP 

By:   /s/ Sigmund S. Wissner-Gross                 
                
Sigmund S. Wissner-Gross 
BROWN RUDNICK LLP 
Seven Times Square 
New York, NY 10036 
(212) 209-4800 
 
Counsel for Amicus Curiae 
 
Steven D. Pohl 
BROWN RUDNICK LLP 
One Financial Center 
Boston, MA 02111 
(617) 856-8200 
 
Of Counsel 
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