
 

 

VIA HAND DELIVERY 

       June 3, 2005 

The Honorable John A. Boehner 
Chairman 
Committee on Education and the Workforce 
2181 Rayburn House Office Building 
U.S. House of Representatives 
Washington, DC  20515 
 

Re: Prohibited Transaction Reform under ERISA  

Dear Mr. Chairman: 

Managed Funds Association (“MFA”) appreciates the opportunity to provide its proposals to the U.S. 
House of Representatives Committee on Education and the Workforce (the “Committee”) regarding 
legislative changes to the Employee Retirement Income Security Act of 1974, as amended (“ERISA”).   

MFA is the only U.S.-based global membership organization dedicated to serving the needs of those 
professionals throughout the world who specialize in the alternative investment industry, including hedge 
funds, funds of funds and managed futures funds.  MFA has over 900 members, including professionals 
from the majority of the 50 largest hedge fund groups in the world who manage a significant amount of 
the over $1 trillion invested in alternative investment products globally.  Many of our members represent 
firms that are registered with the Commodity Futures Trading Commission (the “CFTC”) as Commodity 
Trading Advisors (“CTAs”) and Commodity Pool Operators (“CPOs”).   

Increased interest in, and use of, alternative investments are a direct result of the growing demand from 
institutional and other sophisticated investors for investment vehicles that deliver true diversification and 
help them meet their future funding obligations and other investment objectives.  Defined benefit plans 
currently account for 40% of institutional hedge fund capital, evenly split between corporate and public 
plans.1  Defined benefit plans are the fastest growing source of institutional capital.  “Five years ago, 
pension interest in hedge funds was minimal.  The stock market bubble and the ensuing dramatic bear 
market and resulting swing to under-funded status have forced pension funds to reassess their investment 
policies.”2  As a result, pension plans increasingly have begun including hedge funds in their investment 
portfolios.  For most pension plans, the increase in hedge fund investment has come from a reduction of 
their fixed income allocations.  There is every indication that pension plan investment in hedge funds will 

                                                 
1 Institutional Demand for Hedge Funds: New Opportunities and New Standards, at p. 4, Casey, Quirk & Acito and 
The Bank of New York (September 2004). 
2 Id. 
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continue to grow, with some projecting that pension plans’ proportion of institutional capital will grow 
from 40% to over 65% by 2008.3  Two issues need to be addressed. 

First, in light of the growth of hedge fund’s capital, MFA believes it is particularly important to expand 
the definition of “investment manager”4 to include CTAs and CPOs who are registered with the CFTC.  
These entities are highly regulated.  The U.S. futures industry has three levels of regulation: (1) the 
CFTC, an independent Federal regulatory agency; (2) National Futures Association (“NFA”), an industry-
wide self-regulatory organization, and (3) the futures exchanges that have regulatory obligations for those 
trading on their exchanges.  The Commodity Exchange Act (“CEA”) and CFTC regulations applicable to 
CPOs and CTAs are principally designed to protect investors against fraud and overreaching by 
professionals managing or advising their investments.  In addition to anti-fraud provisions, the CEA and 
CFTC regulations set forth registration and other substantive requirements—namely, those relating to risk 
disclosure, financial reporting, and recordkeeping—that are also designed to further the goal of investor 
protection.  Because of the significant regulation of these asset managers, we believe that plan fiduciaries 
should be able to delegate investment discretion to CTAs and CPOs as they can to registered investment 
advisers, banks and insurance companies.   

Investors are looking for returns that are not correlated to the traditional equity and fixed-income markets 
in order to diversify their portfolios.  CTAs and CPOs provide a well-recognized investment strategy in 
the futures markets as regulated and supervised asset managers and it is important that they be recognized 
under ERISA as investment managers.  Pension plans need the same access to the futures markets that 
they enjoy with the securities markets.  The allowance of greater access to futures markets for pension 
plans would create additional flexibility to managers in making investment decisions that fit their 
portfolio strategy.  Currently, pension plans have less ready access to commodity futures and therefore 
have less diversified portfolios than would otherwise be available.  Also, MFA has informally asked the 
Department of Labor to include CTAs and CPOs as qualified professional asset managers (“QPAMs”) 
under Prohibited Transaction Exemption 84-145 and we believe they are reluctant because these entities 
are not currently included under section 3(38). 

Second, in light of the changes in investment strategies of the largest pools of investment capital in the 
world, MFA believes it is critical to legislatively define “plan assets” in a way that does not hamper 
institutional investment.  Currently, the only definition of plan assets is found in a Department of Labor 
regulation which includes in its definition foreign plans, state and local government plans and pooled 
entities comprised of these assets, even though these plan are not subject to ERISA at all.  We believe a 
more realistic definition of plan assets—which appropriately recognizes the Department of Labor’s 
ERISA jurisdictional limits—would be to exclude foreign plans and other non-ERISA plans from the 
definition of “benefit plan investor.”  Capital formation, which is a vital benefit provided by the 
alternative investment industry, is being hindered because foreign plans and public plans alike are 
unwilling or unable to invest, or funds are unwilling to accept, capital in which ERISA plans happen to 
invest, even in nominal amounts.  Many funds will not accept ERISA or private pension money for fear 
of going over the 25% Limit6, thus denying access to an important asset class.  Only where an entity’s 

                                                 
3 Id. at 9. 
4 See ERISA section 3(38). 
5 See Prohibited Transaction Exemption (“PTE”) 84-14 (49 Fed. Reg. 9494 (March 13, 1984), as corrected at 50 
Fed. Reg. 41,430 (Oct. 10, 1985)). 
6 Currently, funds generally try to limit “benefit plan investors” to less than 25% of any class of shares (the so-called 
“25% Limit” of DOL’s Plan Asset Regulation, 29 CFR 2510.3-101(f)).  The 25% Limit exception provides that 
assets of a fund in which an employee benefit plan governed by ERISA has invested will not be considered “plan 
assets” if the equity participation in the fund by benefit plan investors is not “significant” (i.e., 25%). 
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equity interest in more than half of a pooled entity’s assets are derived from ERISA covered plans and 
IRAs is it reasonable that all the assets of that entity be treated as plan assets. 

We appreciate this opportunity to share our views with the Committee and we would be happy to discuss 
any questions the Committee or its staff may have with respect to this letter.  Please feel free to reach me 
at 202.367.1140.  We look forward to working with you and your staff. 

Respectfully submitted, 

/s/ John G. Gaine 
 
John G. Gaine 
President 

cc: George Canty, Counselor to the Chairman 
 Stacey Dion, Professional Staff Member 
 Danielle English, Professional Staff Member 
 Ed Gilroy, Director of Workforce Policy 
 Steven Perrotta, Professional Staff Member 
 



 
 

Amendment to Definition of Investment Manager 

Section 3(38)(B) of the Employee Retirement Income Security Act (29 U.S.C. 1002) is 
amended— 

(1) by striking the word “or” immediately preceding (iv), by striking the word “and” after (iv), and adding 
the following at the end of (B) :   

“(v) is registered as a commodity trading advisor or commodity pool operator under the 
Commodity Exchange Act; and” 

Effect of Amendment 
 
To redefine the term “investment manager” under ERISA to include commodity trading advisors 
(“CTAs”) and commodity pool operators (“CPOs”) who are registered with and supervised by the 
Commodity Futures Trading Commission (“CFTC”).   
 
Justification for Amendment 
 
The futures industry has grown as a direct result of the growing demand from institutional and other 
sophisticated investors for investment vehicles that deliver true diversification and help them meet their 
future funding obligations and other investment objectives.  In 1980, there were approximately $310 
million in assets under management in managed futures and today the managed futures industry is 
approximately $132 billion.  Pension plans are no different from sophisticated and institutional investors 
and would like similar access to the futures markets.  However, the most experienced manager in a 
futures fund may be a CTA or CPO, who may not also be a registered investment adviser.  Since CTAs 
and CPOs cannot assume the fiduciary role, and the attendant liability, from the plan fiduciary, there is no 
incentive to allocate plan money to them.  Given that registered CTAs and CPOs are comparably 
regulated with those entities currently included in the investment manager definition, we believe plan 
fiduciaries should be able to delegate investment discretion to CTAs and CPOs just as they can to 
registered investment advisers, banks and insurance companies.  Making this change will allow pension 
fund managers to have an additional investment tool which may lower the fund’s cumulative risk and/or 
increase returns. 
 


