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Internal Revenue Service 
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Courier�’s Desk 
1111 Constitution Avenue, NW 
Washington, DC 20224 
 
 Re: Proposed Regulations Nonqualified Deferred Compensation Arrangements  
. 
 
Dear Sir or Madam: 
 
This letter contains the comments of Managed Funds Association (�“MFA�”) on proposed regulations 
issued by the Department of the Treasury (the �“Treasury�”) and the Internal Revenue Service (the 
�“Service�”) on September 29, 2005 concerning the application of section 409A to nonqualified deferred 
compensation arrangements.1 The proposed regulations supplement the guidance previously issued on 
December 20, 2004 as Notice 2005-1, 2005-2 I.R.B. 274 (�“Notice 2005-1�”). 
 
MFA is the leading U.S.-based membership organization representing the interests of professionals 
worldwide who specialize in the alternative investment industry, including hedge funds, funds of hedge 
funds and managed futures funds.  MFA has over 1,000 members from over 20 countries, including 
professionals representing 35 of the world�’s 50 largest hedge funds.  Hedge funds represented by our 
members manage a significant portion of the estimated $1.5 trillion invested globally in alternative 
products.    

 
MFA welcomes this opportunity to comment on the proposed regulations and commends the Treasury 
and the Service for their respective efforts to provide comprehensive guidance under section 409A.  In 
MFA�’s view, the final regulations should provide a complete guide to compliance together with a suitable 
implementation period, including an opportunity to cure prior good faith determinations by taxpayers that 
prove to be inconsistent with the terms of the final regulations.  Such an approach is particularly 
important here since the penalty for even a good faith violation of section 409A includes a 20 percent 
penalty that is imposed in addition to the tax and interest that customarily follows an erroneous, but good 
faith, interpretation of the Code.   
                                                 
1 Except where otherwise indicated, all references in this letter to �“sections�” are to sections of the Internal Revenue 
Code of 1986, as amended (the �“Code�”) or to sections of the regulations issued under the Code. 
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Part I of this letter addresses so-called �“back-to-back�” arrangements; Part II addresses the rules of section 
409A applicable to funding issues, including issues related to amounts set aside outside the U.S. in trusts 
or other arrangements; Part III addresses the application of section 409A to certain arrangements where 
payment is contingent on aggregate performance; Part IV addresses the rules related to performance-
based compensation and certain other issues under the proposed regulations; and Part V addresses a series 
of transitional issues. 

 
The proposed regulations reserve for future guidance many questions related to the application of section 
409A to deferral arrangements between partners and partnerships, as well as the application to 
partnerships of the change in control or ownership rules of section 409A(a)(2)(v).  These are important 
issue areas for MFA and its members and MFA currently plans to submit a supplemental letter addressing 
them, as well as any additional issues that may arise as MFA members continue to analyze matters related 
to the scope and application of section 409A. 
 

I. 
 

�“Back-to-Back�” Arrangements 
 
Most cash method investment managers are organized as partnerships or limited liability companies and 
provide investment advice and related services to both U.S. and non-U.S. investment funds.  Under 
contracts with the funds, the manager usually receives both a fixed management fee and a contingent 
incentive fee or profits allocation.  In the case of non-U.S. funds, the contract between the manager and 
the fund typically permits the manager to make deferral elections with respect to the manager�’s 
compensation.  Moreover, in many cases, the manager also provides a deferral arrangement to its 
employees and partners or members. 
 
As described in comments provided by others in response to Notice 2005-1, these two sets of deferral 
arrangements are often linked so that, for example, a payment event with respect to an employee under 
the manager�’s plan with its service providers is typically a payment event under the manager�’s plan with 
the fund.  As prior commentators have also stated, for administrative purposes, the full amount of the 
manager�’s deferral under its arrangement with the fund is typically allocated among subaccounts to reflect 
the proportionate interests of the manager�’s employees and partners or members in that deferral, as 
evidenced by their own deferral elections under the manager�’s plan for its service providers or their 
percentage interests in the profits of the manager.  When for example, an employee, or partner or 
member, separates from service and thus is entitled to payment of his or her deferrals, the balance in the 
relevant subaccounts generally determines the amount of the accelerated distribution by the fund to the 
manager to enable the manager to make the payment to the departing employee or partner or member. 
 
MFA commends the Treasury and the Service for including in the proposed regulations provisions 
intended to enable these so-called �“back-to-back�” arrangements to be structured to comply with the 
requirements of section 409A.  See Prop. Reg. § 1.409A-3(g)(6).  As discussed below, however, MFA 
believes that the back-to-back provisions of the proposed regulations need to be amended in certain 
respects in order to provide a comprehensive guide for compliance by managers with section 409A. 
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A.  Application to Equity Holders. 
 
Under the proposed regulations, the rules authorizing back-to-back arrangements are available only if the 
plan between the manager and those who provide services to the manager is �“subject to�” section 409A.  
While the proposed regulations confirm that deferral arrangements between the manager and its 
employees are �“subject to�” section 409A, the Treasury and the Service have reserved for future guidance 
the question whether and to what extent section 409A is applicable with respect to arrangements between 
partners and partnerships except to the extent that the arrangement between a partnership and a partner 
involves certain payments that constitute guaranteed payments for services under section 707(a)(1) or (c). 
 
While some partners or members of a manager may make deferral elections with respect to amounts that 
are properly treated as guaranteed payments for services, a manager may also elect to defer a portion of 
its compensation from the fund that is in excess of elective deferrals by employees (and by partners or 
members with respect to guaranteed payments). These �“residual�” deferrals, which may or may not be 
based on specific elections by partners or members of the manager, generally are allocated among 
subaccounts for the manager�’s partners or members in proportion to their percentage interests in the 
profits of the manager.  When a partner or member with respect to whom such an allocation has been 
made separates from service before the end of the deferral period specified by the manager in its election, 
he or she is typically entitled under the partnership or LLC agreement, or other relevant documentation, to 
receive a payment based on that allocation and the deferral arrangement between the manager and the 
fund typically provides for an accelerated payment to the manager in order to enable the manager to make 
the required payment to the departing partner or member.2 
From a policy standpoint, MFA believes there is no reason to regard such arrangements with partners as 
inconsistent with section 409A and MFA therefore recommends that the proposed regulations be revised 
to extend the back-to-back provision to arrangements between a manager and those who provide services 
to it so long as the distribution events under such arrangements are limited to those permitted under 
section 409A, without regard to whether those arrangements are or are not technically �“subject to�” section 
409A.3 
 
B.  Accelerations Under Plan Between Manager and the Fund. 
 
Under the proposed regulations, the rules authorizing back-to-back arrangements apply only in one 
direction; namely, to permit accelerations under a deferral arrangement between a manager and the funds 
it manages where those accelerations are tied to payment events under a deferral arrangement between the 
manager and those who provide services to the manager.  In practice, most if not all deferral arrangements 
between managers and the funds they manage provide for accelerated distributions of prior deferrals to 

                                                 
2 While the payment by the manager to the partner or member is an item of gross income and an item of gross 
income can be a guaranteed payment (Rev. Rul. 81-300, 1981-2 C.B. 143), because the accelerated payment to the 
manager is credited to the partner�’s or member�’s capital account and the payment by the manager is charged solely 
against that capital account, the payment to the partner or member may possibly not be a guaranteed payment in all 
cases.  See W.McKee, W.Nelson, and R.Whitmire, FEDERAL TAXATION OF PARTNERSHIPS AND PARTNERS, 
¶13.03[1][b]. 

3 MFA also recommends that similar accelerations of distributions to the manager from the fund be permitted when 
a partner or member of the manager who does not provide services to the manager withdraws as a partner or 
member. 
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the manager if either the manager�’s advisory contract is terminated by the fund or if the fund is dissolved4 
and, prior to the enactment of section 409A, these two events were typically also treated as acceleration 
events under the plans between a manager and its service providers. 
 
Because the back-to-back provisions of the proposed regulations do not permit either such event to be 
treated as a permissible distribution event under the manager�’s deferral arrangements with those who 
provide services to it, the result in such a case will be that the manager will receive a taxable distribution 
from the fund that is dissolving, but will be unable to distribute those funds to the individuals that 
ultimately will be entitled to them unless the manager either (1) terminates each such service provider and 
makes �“separation from service�” distributions, or (2) terminates the deferral arrangements with its service 
providers and adheres to the provisions of the proposed regulations limiting replacement arrangements for 
future deferrals by those providers. 
 
MFA believes that such a result is inappropriate, particularly in the case of managers that are organized as 
partnerships or limited liability companies, and that suitable and limited relief can be made available in a 
manner consistent with section 409A.  Specifically, MFA recommends that the back-to-back provisions 
of the proposed regulations be revised to permit accelerations under a plan between a manager and a fund 
it advises to constitute permitted payment events under a plan between a manager and those who provide 
services to it if (1) the manager is treated as a partnership and not as an association for federal income tax 
purposes; (2) the acceleration events covered by the provision are limited to the dissolution of the fund,  
the separation from service of the manager, or upon a determination that deferred amounts are currently 
taxable to the manager; and (3) the relevant deferral arrangements between the manager and its service 
provider specifically authorize such accelerations. 
 
C.  Timing Issues Under Back-to-Back Rules. 
 
 1.  Discretionary and Formula Bonuses.  Employees and other service providers to a manager 
(including in some cases partners or members of the manager) may make deferral elections with respect 
to a bonus the amount of which is determined at the discretion of the manager at the end, or immediately 
after, the close of the service year.  In other cases (e.g., portfolio managers), the bonus may be determined 
as of the close of the year under a non-discretionary formula.  For example, and consistent with section 
409A, a service provider may elect, on or before December 31, 2006, to defer a stated percentage of any 
discretionary or formula bonus he or she is awarded with respect to services provided in 2007.  In such a 
case, the manager�’s election (also made on or before December 31, 2006) will reflect the aggregate of the 
service providers�’ deferral elections, but the allocation of the manager�’s deferral to the relevant 
subaccounts will not be made until the amount of each service provider�’s bonus is determined at or 
shortly after the end of 2007. 
 
MFA believes that the final regulations should confirm that, so long as the manager�’s deferral election 
remains unchanged as to the total amount deferred and the deferral period, the manager will be able to 
allocate its deferral among the relevant subaccounts of its service providers once the amounts of their 
respective bonuses, whether discretionary or determined under a fixed formula, have been determined and 

                                                 
4 While many if not most deferral arrangements between a manager and the funds it advises are subject to section 
409A under the proposed regulations (as contrasted with the result under Notice 2005-1 in many cases), these two 
types of accelerations appear clearly to be permitted under section 409A, as applied to the plan between the manager 
and the fund. 
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that these allocations will be respected in determining the amount of permitted accelerations of the 
manager�’s deferrals under the back-to-back provisions of the regulations. 
 
 2.  Determination of Partnership Interests.  In many if not most cases, at least some of those who 
are service providers to the manager will also be partners or members of the manager.  Consistent with 
general partnership practice and the rules of subchapter K of the Code, the percentage interests of partners 
or members for any particular year may be made following the close of the manager�’s taxable year (but 
by the due date for the manager�’s tax return for that year).  In such a case, the manager�’s deferral election 
will invariably have been made prior to the date the partnership or membership percentages will have 
been set.  Moreover, in other cases, the manager may have added a new partner or member during the 
course of the year. 
 
MFA believes the final regulations should confirm that, so long as the manager�’s deferral election 
remains unchanged as to the total amount deferred and the deferral period, the manager will be able to 
allocate its deferral among the relevant partner or member subaccounts on the basis of the percentage 
interests for the year, as and when properly established and that these allocations will be respected in 
determining the amount of the permitted accelerations of the manager�’s deferrals under the back-to-back 
provisions of the regulations (as those provisions would be revised as recommended above). 
 
D.  Treatment of Forfeitures. 
 
In practice, some managers include forfeiture provisions in their deferral arrangements with employees 
and other service providers.  For example, if an employee properly elects to defer $ X of his or her 
incentive compensation, the manager would, in a typical back-to-back arrangement, include an equivalent 
amount in its elective deferral with the fund it manages.  If the employee separates from service before his 
or her deferral has vested, the relevant portion of the manager�’s deferral with its fund  may in some cases 
not be accelerated, but instead would be added to the manager�’s so-called �“residual�” deferral with the 
fund and would be paid to the manager at the end of the deferral period specified in the manager�’s 
election.  In other cases, however, the terms of the deferral arrangement between the manager and the 
fund may provide that the relevant amount is to be paid to the manager by the fund at the time of 
forfeiture. 
 
In some instances, the arrangement between the manager and its service providers may specify that if 
separation from service occurs before vesting has occurred, the deferral will vest if the separation from 
service results from an event such as a death.  Where such arrangements exist, the plan between the 
manager and the fund typically provides for an acceleration of an appropriate amount to enable the 
manager to make the payment to or with respect to the departed service provider. 
 
MFA believes it is important that the final regulations clarify the treatment of forfeitures under the back-
to-back provision.  Specifically, the final regulations should confirm that, in such a case, the continued 
deferral of the relevant amount under the plan between the manager and the fund would not be treated as 
a �“redeferral�” subject to section 409A(a)(4)(C).  In addition, the final regulations should specify whether, 
under the back-to-back provisions of the regulations, an accelerated payment by the fund to the manager 
is permitted if one of the manager�’s service providers is separated from service, but, by reason of vesting 
requirements, is not entitled to an equivalent payment under his or her deferral arrangement with the 
service provider.  Lastly, the final regulations should confirm that accelerated distributions to the manager 
will be permitted where, as discussed above, an unvested amount that is not technically �“subject to�” 
section 409A vests upon separation from service by reason of an event such as death. 
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E.  Funds with Fiscal Years. 
 
In practice, most managers are (and are required to be) calendar year taxpayers.  In some cases, the funds 
they manage may keep their books and records on a fiscal year basis other than the calendar year (e.g., 
July 1-June 30).  In other cases, a fund may keep its books and records on a calendar basis, but determine 
the manager�’s incentive compensation as of a different date (e.g., a 12-month period ending each June 
30). 
 
In the case of a fund that maintains its books and records on a fiscal year basis other than the calendar 
year, the proposed regulations permit the manager to make its deferral election prior to the start of the 
fund�’s fiscal year rather than prior to the end of the calendar year preceding the calendar year within 
which the manager provides the relevant services to the fund.  In such cases, however, the election may 
be applied only with respect to �“fiscal period compensation�”, a term that appears to exclude management 
fees that are paid on a more frequent basis than annually as well as performance fees that are payable to 
the manager at the time an investor in the fund has its interest redeemed.  As a result, some managers 
have concluded that, as a practical matter, they should make their elections by the end of the preceding 
calendar year (e.g., by December 31, 2005 in the case of a fund with a fiscal year beginning July 1, 2006). 
 
MFA believes that the final regulations should specify whether, in the case of linked plans that are 
encompassed by the back-to-back provisions of the regulations, the rule permitting a manager to defer its 
election to the start of the fund�’s fiscal year can be applied by service providers to the manager, where 
those service providers and the manager are calendar year taxpayers.  In addition, the final regulations 
should modify the definition of �“fiscal year compensation�” to exclude performance fees that become 
payable to a manager by reason of the redemption of an investor�’s interest in the fund.  Absent such a 
redemption, which is generally beyond the manager�’s control, the portion of performance fees attributable 
to the withdrawing investor would be paid annually. 
 

II. 
 

Rules Relating to Funding 
 
Section 409A(b)(1) provides that a deferral arrangement will not be effective for tax purposes if and to 
the extent that �“assets are set aside (directly or indirectly) in a trust (or other arrangement determined by 
the Secretary) [outside the United States] for purposes of paying deferred compensation.�”  Under 
�“technical corrections�” legislation enacted by Congress, the effective date provisions of the American 
Jobs Creation Act of 2004 applicable to section 409A(b)(1) were amended to provide that this limitation 
will be also applied to pre-2005 deferrals and the Treasury and the Service were directed to issue 
appropriate guidance under section 409A(b)(1) within 90 days following the date of enactment of the 
technical corrections legislation. 
 
A.  Application to Certain Non-Trust Arrangements. 
 
 1.  In General.  MFA believes that, with respect to non-trust arrangements, section 409A(b)(1) is 
not self-executing.  That is, a non-trust arrangement is not subject to the section 409A(b)(1) limitation 
unless the Treasury or the Service so specify.  MFA recognizes that there may be one or more non-trust 
arrangements involving the �“set aside�” of assets that will be designated, and thus effectively prohibited, 
by the Treasury and the Service pursuant to section 409A(b)(1).  MFA believes that such designations 
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should generally be applied only on a prospective basis (e.g., with respect to deferrals in taxable years 
beginning after the date of designation) or that suitable �“correction periods�” should be available for prior 
deferrals, at least where taxpayers have acted on a good faith interpretation of the scope of section 409A. 
 
 2.  Non-U.S. Fund as Service Recipient.  When the Treasury and the Service do address non-trust 
arrangements, MFA believes that, in the case of a non-U.S. service recipient, such as a non-U.S. fund, the 
authority granted to specify �“other arrangements�” should be exercised only where the service recipient 
takes specific action to �“set aside�” assets in a manner that legally segregates those assets from its general 
assets.  Thus, if a U.S. manager provides investment advice and related services to a fund that is located 
outside the U.S. and the manager properly elects under section 409A to defer a portion of its 
compensation from the fund, section 409A(b)(1) should not be applied to negate the deferral merely 
because the deferred amounts are retained by the fund as a part of its general assets during the deferral 
period and are available to the general creditors of the fund in the same manner as the other assets of the 
fund. 
 
 3.  Hedging by Service Recipient.  In many instances, service recipients provide plan participants 
with elective investment options and, in such cases, may hedge their obligations resulting from the 
election of such options.  In the case of MFA�’s manager-members that make elective deferrals with 
respect to compensation payable by a non-U.S. fund, similar investment alternatives may be made 
available under the plan and the fund may acquire assets or derivatives to hedge payment obligations 
triggered by the application of those alternatives to the deferred amounts.  MFA believes that the Treasury 
and the Service should not treat such hedging activities will not be treated as a �“set aside�” where the 
assets acquire and held to create and maintain the hedge are retained by the fund as a part of its general 
assets and are available to the general creditors of the fund in the same manner as the other assets of the 
fund. 
 
B.  Application to Trusts. 
 
The recently enacted technical corrections legislation makes it critically important for guidance to be 
provided promptly as to when assets will be considered to be set aside in a trust that is located outside the 
U.S.  MFA recommends that the forthcoming guidance provide that section 409A(b)(1) will not be 
applied to a trust holding assets that have been set aside to pay deferred compensation if the trust contains 
provisions that satisfy the requirements of Rev. Proc. 92-64, 1992-2 C.B. 422 with respect to the rights of 
creditors and either a court within the United States is able to exercise primary jurisdiction over the 
administration of the trust within the meaning of section 7701(a)(30)(E)(i), or one or more persons 
ordinarily subject to service of process within the United States are trustees of the trust with the authority 
to control substantial decisions of the trust.  In either case, by invoking the jurisdiction of a court within 
the United States or by obtaining jurisdiction over the trustee, a creditor of the service recipient will be 
able to reach the assets held for the service recipient by the trust.  
 
When the assets held in the trust are shares of the service recipient and the service recipient has assets in a 
United States brokerage or custodian account equal to or greater than the amount of the deferred 
compensation, the existence of the trust does not result in assets being effectively beyond the reach of the 
service recipient�’s creditors.  In this case the trust should be exempted from section 409A(b) by 
Regulations promulgated under the discretion given by section 409A(e). 
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As set forth above, creditors of the service recipient can reach the trust assets if either a United States 
court has jurisdiction or there is a trustee that can be served in the United States.  In such a case, the assets 
of the trust should be deemed to be located in the United States for purposes of section 409A(b)(1). 
 
MFA believes that this result can properly be reached as a direct interpretation of section 409A(b)(1).  If, 
however, the Treasury and the Service conclude that such a result cannot be reached as a matter direct 
interpretation where any of the assets of the trust are located outside the U.S., then the same result could 
be reached under the exemption authority granted under section 409A(e), which requires that there be no 
improper deferral of U.S. tax and that assets not be effectively beyond the reach of creditors. 

 
If the Service and the Treasury do not make the determinations set forth above and that the trust assets 
must be in the United States, an issue would arise as to the location of book entry securities issued by a 
foreign entity on its books maintained outside the United States.  Unless section 409A(b)(1) is to be 
interpreted as compliance proof, at least in the case of book entry securities those securities should be 
deemed to be located in the United States if there is United States jurisdiction over the trust or the trustee. 
 
MFA also recommends that the guidance issued by the Treasury to implement the technical corrections 
legislation make it clear that any plan amendments made incident to the liquidation of a trust to comply 
with the legislation will not be treated as a �“material modification�” to the plan.  Finally, MFA 
recommends that when assets representing the deferred amounts are held in an offshore trust, the trust 
may be terminated and the trust assets (including any shares in the service recipient) transferred to the 
service recipient.  Any deferred amounts previously represented by shares in the service recipient, after 
termination of the trust will be deemed invested in the service recipient.  
 

III. 
 

Scope of Section 409A:  Certain Contingent Arrangements 
 
Section 1.409A-1(b)(1) of the proposed regulations provides that a service provider will not be treated as 
having a legally binding right to compensation (and section 409A will thus not apply) if that 
compensation may be reduced or unilaterally eliminated by the service recipient after the services have 
been performed.  This portion of the proposed regulations also provides that a service provider does not 
fail to have a legally binding right to compensation (and section 409A thus applies) if �“benefits are 
reduced due to actual or notional investment losses�”. 
 
MFA recommends that the final regulations clarify the application of this provision to cases where 
compensation is payable only upon the realization of a particular investment or the earlier termination or 
resignation of the manager. For example, if a manager is paid incentive compensation if a parcel of real 
estate is sold at a gain, the manager should not be deemed to have a deferral of compensation under 
section 409A if the fair market value of the real estate has appreciated at the end of year one but the real 
estate is not disposed of until the end of year two.  Payment would be made at the end of year two, based 
on the net appreciation earned from the acquisition of the asset to its disposition. In such a case, the 
payment is contingent on aggregate performance, but the requirements of the �“all events�” test are not 
satisfied so that no accrual would be required.  MFA believes that the final regulations should clarify that 
section 409A will not be applied in such cases under the above-quoted portion of the proposed 
regulations.   

 



Internal Revenue Service 
January 12, 2006 
Page 9 of 11 

IV. 
 

Additional Issues 
 
A.  Performance-Based Compensation 
 
Section 409A(a)(4)(B)(iii) contains a special rule concerning the timing of deferral elections with respect 
to performance-based compensation.  Notice 2005-1 generally excluded compensation �“that is based 
solely on the . . . appreciation in the value of the service recipient�” from the definition of performance-
based compensation.  In contrast, under the proposed regulations performance based compensation 
includes compensation that is based solely on an increase in the value of the service recipient or stock of 
the service recipient, �“after the date of the grant or award.�”  Prop. Reg. § 1.409A-1(e)(3). 

 
MFA believes that the final regulations should clarify that the term �“performance-based compensation�” 
includes incentive fees paid to a manager by a fund where the incentive fee is based on solely on the 
increase in the net asset value of the fund during the period in which the deferred compensation is earned 
and that this result should follow even if the manager also receives additional compensation, such as a 
fixed management fee, for services provided during the same period. 
 
B.  Separation from Service 
 
Frequently, an individual who is an employee (or a partner or member) of a service recipient may 
terminate his or her employment (or partnership or membership), but continue to provide services to the 
service recipient as an independent contractor while seeking (and hopefully obtaining) additional clients 
unrelated to the service recipient.  For example, a  trader may terminate his or her employment with a 
manager and establish his or her own business as a money manager.  Often, the termination arrangement 
will provide that the trader will manage a separate account for the manager or will establish a new fund in 
which funds managed by the manager will invest.  In the case of a newly established fund, under 
Proposed Regulation § 1.409A-1(h) there is a separation from service because the newly established fund 
is the service recipient, not the old employer, and the funds that invest in the newly established fund were 
not service recipients of the employee�’s services.  The old employer and the funds it manages are not 
considered one service recipient because they would not be considered a single employer under section 
414(b).  See Proposed Regulation § 1.409A-1(g) 

However, in the case of a managed account, whether and when there is a separation from service can be 
very uncertain.  Normally, the ex-employee starts with the account managed for his ex-employer and uses 
this as a base to attract other funds.  As often the ex-employee may charge lower fees to the ex-employer, 
the ex-employee may not wish to form a new fund with a special, favored, class of equity.  The tax law 
should not require that the ex-employer limit the funds given to the trader to less than 50% of the trader�’s 
funds under management.  Given the possible variations in the ex-employee�’s success at getting, retaining 
and profiting from third party funds under his management, the relationship between the ex-employee and 
his old employer may well pass and fail the 20 percent and 50 percent benchmarks of Proposed 
Regulations § 1.409A-1(e)(ii) several times a year.  If the parties guess wrong how the percentages will 
work out, the payments will be subject to the additional tax and interest charges prescribed by section 
409A(a)(i)(B). 
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MFA believes that the final regulations should treat a termination of employment as a �“separation from 
service�” when the trader becomes an independent contractor and enters the business of actively seeking 
clients in addition to the manager. 

 
C.  Payment Dates 
 
In practice, there appears to be some uncertainty with respect to specification of payment dates, with 
respect to permitted acceleration events such as death, notwithstanding the provision of the proposed 
regulations permitting plan sponsors to specify a year within which payment is to be made (e.g., payment 
during the calendar year within which the payment event occurs or payment during the calendar year 
immediately succeeding the calendar year within which the payment event occurs). 

 
MFA recommends that the final regulations permit a plan sponsor to specify one payment date for 
payment events that occur more than a specified time before the end of the year and a different payment 
date for payment events that occur near year-end.  For example, a plan sponsor should be permitted to 
specify that payment will be made on or before the last day of the calendar year for payment events 
occurring before October 15 of that year and within 75 days for payment events occurring between 
November 15 and December 31 of the year. 
 

V. 
 

Transitional Issues 
 
A.  Extension of Certain Transitional Relief. 
 
Under the proposed regulations, certain transitional relief provided in Notice 2005-1 has been extended to 
December 31, 2006 (e.g., amending plans to comply with section 409A so long as the good faith 
operational compliance requirement is satisfied), but other transitional relief was not extended (e.g., the 
right to revoke prior deferral elections).  MFA concurs in the November 1, 2005 recommendations of the 
Section of Taxation of the American Bar Association that, except to the extent such relief has been 
provided in the proposed regulations, guidance should be issued to: 
 

1.  extend the period within which a plan subject to section 409A may be 
terminated or suspended (Notice 2005-1, Q&A-18(c)) to December 31, 2006; 
 

2.  extend the period in which certain rights may be extended to terminate 
participation in a plan or cancel outstanding deferral elections (Notice 2005-1, Q&A-
20(a)) to December 31, 2006, and extend the required time limit for appropriate plan 
amendments to December 31, 2006; and 
 

3.  extend the time for amending a plan to incorporate the extended deferral 
election period of March 15, 2005 (Notice 2005-1, Q&A-21) to December 31, 2006. 

 
MFA also recommends that the proposed regulations and Notice 2005-1 be further modified to 
provide that: 
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4.  the effect of revocation of a prior deferral should be that the deferred amounts 
are taxed in the year in which they would have been includable in income in the absence 
of the original election (as opposed to Notice 2005-1, which requires that such amounts 
be taxed in 2005). 

 
B.  Certain Plan Amendments. 
 
Section XI(B) of the Explanation to the Proposed Regulations extended until December 31, 2006 the time 
within which a plan must be amended to �“conform�” to the provisions of section 409A. 
 
The Service and the Treasury should make clear that �“conforming�” a plan to the requirements of section 
409A includes (a) amendments to add the required restrictions, (b) amendments to delete prohibited 
provisions and (c) amendments to add permitted distributions, accelerations and elections.  Amendments 
adding permitted distribution, acceleration and election events at the end of 2006 are necessary in view of 
the extended uncertainty with respect to many aspects of section 409A (including the application of the 
provision to back-to-back arrangements and the application of the change in control trigger to 
partnerships). Thus, for example, a plan could be amended on or before December 31, 2006 to add 
acceleration events that are permitted under section 409A so long as those amendments applied only to 
deferrals under the plan that are subject to section 409A.  (If those amendments applied to pre-2005 
deferred compensation, the amendment is permitted but there would be a material modification that 
subjects the pre-2005 compensation to section 409A.) 
 
 
C.  Amendments to Multiple Plans 
 
As discussed previously in this letter with respect to the back-to-back provisions of the proposed 
regulations, two deferral arrangements may be practically linked.  In such cases, if one plan must be 
amended to ensure compliance with section 409A, the second plan may need to be amended as well in 
order to ensure the proper operation of the two plans even if the second plan either is compliant with 
section 409A or is not subject to section 409A.  Notice 2005-1 and the proposed regulations should be 
revised to extend the conforming amendment process, and the December 31, 2006 deadline, to include 
amendments to both plans in such cases. 
 
 
   *   *   * 
 
MFA welcomes this opportunity to comment on the proposed regulations under section 409A and stands 
ready to respond to any questions the Treasury and the Service may have with respect to this letter. 
 
 
Very truly yours, 
 
/s/ John G. Gaine 
 
John G. Gaine 
President 
 


