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September 9, 2008 
 
 

Via Electronic Mail: good.larry@dol.gov 
  
Larry Good 
Executive Secretary 
ERISA Advisory Council 
U.S. Department of Labor 
200 Constitution Ave., NW, Room N5623 
Washington, D.C. 20210  
 
 

Re:  September 11 Meeting on Hard to Value Assets 
 
Dear Mr. Good: 

Managed Funds Association1 appreciates the opportunity to provide comments to the ERISA 
Advisory Council’s Working Group on Hard to Value Assets and Target Date Funds (the “Working 
Group”) in advance of the Working Group’s public meeting on September 11.  MFA appreciates the 
importance of valuation processes to pension plans, particularly with respect to hard to value assets.  
We believe that implementation of industry best practices on valuation processes is the best way to 
ensure that pension plan fiduciaries meet their obligations regarding valuation of pension plan assets.  
We are concerned, however, that certain statements in a July 1 letter from the Boston office of the 
Department of Labor to an unnamed pension plan administrator (the “July 1 Letter”) suggest 
unreasonable and impractical expectations for pension plan fiduciaries with respect to valuing pension 
investments in pooled investment vehicles including hedge funds, private equity funds, venture capital 
funds and other private investment vehicles.  We believe these suggested expectations go beyond what 
is required by ERISA and are inconsistent with other industry guidance on valuation.  Moreover, the 
uncertainty created by the language in the July 1 Letter will likely have an adverse effect on the ability 
of pension plans to invest in alternative investment vehicles, to the detriment of plans and plan 
participants. 

Hedge funds and other alternative investment vehicles are a valuable component of the 
investment portfolio for many pension plans.  The properly managed addition of hedge funds to a 
portfolio provides diversification, risk management and returns that are not correlated to traditional 
equity and fixed income markets.  These are critical benefits that help pension plan managers generate 

                                                 
1 MFA is the voice of the global alternative investment industry.  Its members are professionals in hedge 
funds, funds of funds and managed futures funds, as well as industry service providers. Established in 
1991, MFA is the primary source of information for policy makers and the media and the leading advocate 
for sound business practices and industry growth. MFA members include the vast majority of the largest 
hedge fund groups in the world who manage a substantial portion of the approximately $2 trillion invested 
in absolute return strategies.  MFA is headquartered in Washington, D.C., with an office in New York. 
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sufficient returns to enable plans to meet their obligations to plan participants.  According to a June 
2007 report by Congressional Research Service, the proportion of U.S. corporate pension funds 
investing in hedge funds has increased from 12% in 2000 to 24% in 2006; these pension funds invest, 
on average, about 5.4% of their assets in hedge funds.2 
 
 As stated above, MFA fully appreciates the importance of pension plan fiduciaries having 
adequate processes to allow them to value plan assets.  We believe that recommendations from 
the President’s Working Group’s Asset Managers’ Committee and Investors’ Committee provide 
the appropriate guidelines for pension plan fiduciaries regarding valuation of investments in 
pooled investment vehicles.  We note that, although the Working Group is addressing pension 
plan investments in all hard to value assets, our comments are limited to plan investments in 
pooled investment vehicles such as hedge funds.  We believe investments in pooled investment 
vehicles are distinguishable from direct investments in other hard to value assets. 
 
 Each of the PWG Committee Reports addresses key issues related to the valuation of 
hedge funds by their managers.  The Asset Managers’ Committee contains numerous 
recommendations on the valuation process for hedge fund managers with respect to the 
underlying investments of the hedge fund.3  These recommendations are designed to ensure 
managers “establish a comprehensive and integrated valuation framework to provide for clear, 
consistent valuations of all the investment positions in the [hedge] fund’s portfolio, while 
minimizing potential conflicts that may arise in the valuation process.”4  The Asset Managers’ 
Committee Report calls for hedge fund managers to provide annual audited financial statements 
prepared in accordance with GAAP.5  The Asset Managers’ Committee Report also recommends 
that a hedge fund manager’s disclosure to investors include a discussion on the manager’s 
valuation framework, including a discussion of the manager’s valuation policy.6 
 
 The PWG Investors’ Committee Report also provides a number of recommendations 
regarding the valuation of hedge fund assets.7  The Investors’ Committee Report recommends 
that investors have a complete understanding of the valuation policies of hedge fund managers, 
ensure that those policies and procedures are in writing, and that those policies and procedures are 
consistently applied by the hedge fund manager.8   
 

Both the Asset Managers’ Committee Report and the Investors’ Committee Report also 
contain recommendations regarding disclosure of hedge funds’ investment strategies.  The Asset 
Managers’ Committee Report recommends disclosure of the investment strategies of the fund, as 
well as significant shifts in the strategies of the fund.  The Investors’ Committee Report 
recommends that investors be familiar with the trading strategies employed by hedge funds and 
conduct ongoing diligence to confirm that the hedge fund continues to trade in accordance with 
those strategies. 
 

                                                 
2 The Congressional Research Service report cites to a February 2007 Greenwich Associates report, 
Investment Management: The Calm Before the Liability Storm. 
3 See Asset Manager’s Committee Report, pages 14-21. 
4 Asset Managers’ Committee Report, page 14. 
5 Asset Managers’ Committee Report, page 6. 
6 Asset Managers’ Committee Report, page 3. 
7 See Investors’ Committee Report, pages 43-48. 
8 Investors’ Committee Report, pages 44, 45. 
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 MFA believes that the recommendations in the Asset Managers’ Committee and the 
Investors’ Committee Reports regarding the valuation of hedge fund portfolios and disclosure of 
valuation policies and investment strategies to investors provide the appropriate framework for 
assessing the obligations of a pension plan fiduciary with respect to valuing a pension plan’s 
investments in hedge funds.9  A pension plan fiduciary should conduct appropriate due diligence 
with respect to a plan’s investments in hedge funds so that the fiduciary understands and is 
comfortable with the written valuation policies of the hedge fund managers with which the 
pension plan is invested.  Plan fiduciaries should also conduct sufficient ongoing diligence to be 
satisfied that the valuation policies of hedge fund managers are being consistently implemented.10  
Further, plan fiduciaries should conduct sufficient initial diligence to understand the investment 
strategies of any hedge fund in which their plans are invested and should conduct sufficient 
ongoing diligence to be satisfied that the investment strategies are being consistently 
implemented.  Because many pension plans retain intermediaries such as funds of funds, which 
provide their expertise in conducting this kind of diligence, many pension plans already meet the 
appropriate standard of care under ERISA. 
 
 These recommendations are consistent with statements in the July 1 Letter that discuss 
concerns of the Department of Labor regarding the valuation of pension plan investments in 
alternative investment vehicles.  We are concerned, however, that language in the July 1 Letter 
could be understood to require the ultimate fiduciary to be directly responsible for this diligence, 
rather than allowing delegation to another fiduciary to the plan.  MFA is also concerned with 
other statements in the July 1 Letter that suggest a pension plan fiduciary may be required under 
ERISA to go far beyond the practices described above, to the level of having “a complete 
understanding of the underlying investments” of the fund.   
 

We do not believe that ERISA requires plan fiduciaries to receive full portfolio 
transparency to meet their obligations with respect to valuing the plan’s assets.  We also do not 
believe that ERISA precludes a plan fiduciary from relying on the valuation reported by the 
manager or general partner of an alternative investment vehicle, absent knowledge on the part of 
the fiduciary that would make such reliance unreasonable (which is not typical).  Moreover, we 
believe that the obligation to conduct appropriate due diligence on the hedge fund can be 
delegated to a fiduciary with greater expertise and resources to do so than the ultimate fiduciary 
to the plan.  We believe that a contrary interpretation of a fiduciary’s obligations would, for the 
reasons discussed below, place unreasonable and impractical requirements on pension plan 
fiduciaries. 
 

                                                 
9  It is important to note that, when discussing the obligations of plan fiduciaries with respect to valuation 
of investments in alternative investment vehicles, frequently the fiduciaries will be funds of hedge funds or 
consultants that have been retained by the pension plan because of their extensive experience and expertise 
in investing in and valuing investments in alternative investment vehicles.   
10  The Securities and Exchange Commission staff, in a comment letter to NT Alpha Strategies Fund, 
expressed a similar view regarding the obligations of investment advisers to registered funds of hedge 
funds when valuing investments in alternative investment funds.  In the comment letter, the staff cited to 
valuation language contained in the prospectus of DB Hedge Strategies Fund LLC, a registered fund of 
hedge funds.  The disclosure in that prospectus on the valuation policies of the adviser to the fund of funds 
focuses on the adviser conducting sufficient due diligence on the valuation processes of the underlying fund 
managers, and does not discuss the adviser to the fund of funds conducting its own valuation of the 
underlying funds’ assets, 
see http://www.sec.gov/Archives/edgar/data/1145546/000095012302009103/0000950123-02-009103.txt. 
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 Investors, including pension plans, in private pooled investment funds such as hedge 
funds, private equity funds and venture capital funds typically do not receive full portfolio level 
transparency of the fund’s underlying investments.  Alternative fund managers have legitimate 
business and regulatory reasons not to provide full transparency to investors.  Full disclosure of 
an alternative investment fund’s portfolio could jeopardize the competitive position of the fund, 
thereby jeopardizing the future performance of the fund.11  Absent full portfolio level 
transparency, it would not seem possible for a pension plan fiduciary to have a complete 
understanding of the underlying investments of a fund.  As such, this statement in the July 1 
Letter appears to suggest a standard that cannot be met by pension plan fiduciaries. 
 
 The statements in the July 1 Letter that suggest that plan fiduciaries need to have 
portfolio level transparency and that plan fiduciaries cannot generally rely on the values reported 
by managers or general partners of alternative investment vehicles nor rely on experts to perform 
appropriate due diligence are inconsistent with industry practice and would create requirements 
that go well beyond the recommendations of the PWG Committee Reports.12  The statements in 
the July 1 Letter that suggest such an interpretation has caused a great deal of uncertainty in the 
industry.  If left unresolved, this uncertainty and the associated liability risks will likely have a 
chilling effect on pension plan investments in alternative pooled investment vehicles such as 
hedge funds, private equity funds and venture capital funds.  Moreover, the potential personal 
liability of pension plan fiduciaries may lead to qualified persons being unwilling to act as 
fiduciaries to pension plans that are already invested in alternative investment vehicles.  The 
uncertainty could also force pension plans to redeem existing investments in alternative 
investment vehicles, creating market disruption and distorting the portfolio allocations of pension 
plans. 

 
MFA understands the importance of pension plan fiduciaries having appropriate 

valuation policies with respect to plan assets.  We believe that the recommendations set out in the 
PWG Investors’ Committee and Asset Managers’ Committee Reports provide the appropriate 
framework for pension plan fiduciaries in establishing those policies.  Specifically, pension plan 
fiduciaries should have a clear understanding of the valuation policies of the managers they invest 
with and should conduct sufficient ongoing diligence to be satisfied that those policies are being 
consistently implemented.  Plan fiduciaries should also have a clear understanding of the 
investment strategies of the investment funds in which their plans are investing and should 
conduct sufficient ongoing diligence to be satisfied that the fund is continuing to invest in 
accordance with those strategies.   

 
We do not believe that it is required or should be required under ERISA, however, for 

plan fiduciaries to have full portfolio level transparency for a fiduciary to meet its valuation 
obligations with respect to plan investments in alternative investment vehicles nor that plan 
fiduciaries should be precluded from generally relying on the valuations reported by managers or 

                                                 
11 This fact is noted in the Investors’ Committee Report, which states, “With hedge funds, like other 
investments, there are practical limits to transparency dictated by issues associated with competitive secrets 
and materiality”, page 51.  It is also noted in the Asset Managers’ Committee Report, which states that a 
manager’s discussion of performance information should “take into account the need to protect the 
confidentiality of the fund’s positions”, page v. 
12 Such an interpretation also would go beyond guidance from the American Institute of Certified Public 
Accountants’ Alternative Investments Task Force with respect to valuations of alternative investment 
vehicles, see 
 http://www.aicpa.org/download/members/div/auditstd/Alternative_Investments_Practice_Aid.pdf 
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general partners of alternative investment vehicles.  We also do not believe that ERISA requires 
the ultimate fiduciary to be directly responsible for this diligence, but instead permits delegation 
to another fiduciary to the plan with greater expertise and experience in conducting diligence.  
Statements in the July 1 Letter to that effect have caused uncertainty in the industry, which will 
likely have a chilling effect on pension plan investments in alternative investment vehicles to the 
detriment of plans that realize benefits of diversification, risk management and non-correlated 
returns from their investments in alternative investment vehicles. 

 
We hope that our comments are beneficial to the Working Group as it considers these 

important issues.  If we can provide further information to the Working Group, or be of further 
assistance, please do not hesitate to contact MFA staff at (202) 367-1140. 
 
 
 
 

Respectfully submitted, 

 
Richard H. Baker 

President and CEO 


