
 

 

November 4, 2010  
 
 
Securities and Futures Commission  
8th Floor, Chater House 
8 Connaught Road Central 
Hong Kong 
 

Re: Consultation Paper on the Evidential Requirements under the Securities and 
Futures (Professional Investor) Rules  

 
Dear Sir or Madam: 
 

Managed Funds Association (“MFA”)1 welcomes the opportunity to provide comments to the 
Securities and Futures Commission (“SFC”) in response to its Consultation Paper on the Evidential 
Requirements under the Securities and Futures (Professional Investor) Rules (“Consultation Paper”).  
MFA and its members appreciate that the SFC is seeking out views from market participants on its 
proposal to refine the evidential requirements under its Professional Investor Rules.  

 
MFA supports appropriate asset thresholds to ensure that individuals possess the requisite 

knowledge and experience to invest in private funds.2  We understand that the SFC is not requesting 
comment on the asset or portfolio thresholds under the Professional Investor Rules, but rather is 
seeking views only on the method by which firms may verify that an investor qualifies under the 
thresholds.  We have limited our comments accordingly. 

 
Currently, the Professional Investor Rules prescribe specific methods by which a firm must 

verify that an investor meets the asset or portfolio thresholds to qualify as a “high net worth 
professional investor.”3  The Rules set out detailed evidentiary requirements for investors that are trust 
corporations, individuals, and corporations or partnerships.4  In the Consultation Paper, the SFC 

                                                 
1  MFA is the voice of the global alternative investment industry.  Its members are professionals in hedge funds, 
funds of funds and managed futures funds, as well as industry service providers. Established in 1991, MFA is the 
primary source of information for policy makers and the media and the leading advocate for sound business 
practices and industry growth. MFA members include the vast majority of the largest hedge fund groups in the 
world who manage a substantial portion of the approximately $1.5 trillion invested in absolute return strategies.  
MFA is headquartered in Washington, D.C., with an office in New York.  
 
2 See Letter from Richard H. Baker, President and CEO, Managed Funds Association, to Elizabeth M. Murphy, 
Secretary, Securities and Exchange Commission, dated Sept. 22, 2010, available at: 
http://www.managedfunds.org/downloads/MFA%20SEC%20Letter.9.22.10.pdf.  
 
3 Certain restrictions on communications and offers under the Securities and Futures Ordinance do not apply to 
professional investors, which include investors that qualify as high net worth professional investors.  
Consultation Paper at 4. 
 
4 See Section 3(a) – (c) of the Professional Investor Rules.  
 

For a trust corporation: (i) the most recent audited financial statement prepared in respect of the trust 
corporation and within 16 months before the relevant date; (ii) one or more audited financial statements, each 
being the most recent audited financial statement, prepared in respect of the trust or any of the trusts and within 



November 4, 2010 
Page 2 of 2 

 

explains that some market participants have had difficulty ascertaining whether investors meet these 
requirements.  

 
The SFC proposes to replace these requirements with a principles-based approach that would 

permit firms to use any method to satisfy themselves that an investor meets the relevant threshold at 
the date of a firm’s communication or offer.5  Under this approach, the SFC would rely on firms’ 
professional judgment to decide the methods by which they can determine that a client has the 
required assets or portfolio levels.  Firms would be required to keep appropriate records demonstrating 
that they have exercised professional judgment and reached a reasonable conclusion that their clients 
meet the relevant thresholds. 

 
MFA supports the principles-based approach to investor verification that the SFC is proposing 

in the Consultation Paper.  We agree with the SFC that this approach would provide firms with greater 
flexibility in determining which investors qualify as high net worth professional investors.  We also 
believe that the increased flexibility is appropriately balanced by the requirement that firms have 
records to demonstrate the basis for their conclusions that a high net worth professional investor has 
met the required asset or portfolio thresholds.  A similar principles-based approach for the verification 
of investors in private funds has functioned effectively in the U.S. for many years.6 

 
MFA appreciates the opportunity to comment on the proposals set out in the Consultation 

Paper.  Should you have any questions, please contact Matthew Newell or the undersigned at (202) 
367-1140. 

 
 
 

Respectfully submitted, 
 
/s/ John G. Gaine 
 
John G. Gaine 
President Emeritus & Special Counsel, International 
Affairs 

                                                                                                                                                         
16 months before the relevant date; or (iii) one or more custodian statements issued to the trust corporation in 
respect of the trust or any of the trusts and within 12 months before the relevant date.   
 

For an individual: (i) a certificate issued by an auditor or a certified public accountant within 12 months 
before the relevant date; or (ii) one or more custodian statements issued to the individual (either alone or with 
his/her spouse or children) within 12 months before the relevant date.  
 

For a corporation or partnership: (i) the most recent audited financial statement prepared in respect of 
the corporation or partnership and within 16 months before the relevant date; or (ii) one or more custodian 
statements issued to the corporation or partnership within 12 months before the relevant date.  
 
5 Firms that wish to continue using the existing verification methods would be permitted to do so.  
 
6 See Regulation D Rule 501(a) under the Securities Act of 1933 (an “accredited investor” includes a person that 
an issuer reasonably believes meets the asset thresholds under the Rule); Rule 2a51-1(h) under the Investment 
Company Act of 1940 (a “qualified purchaser” includes a person that a private fund reasonably believes meets 
the asset thresholds in Section 2(a)(51) of the Act).  Private funds in the U.S. use different verification methods 
to comply with these standards.   


